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Or. Crile Crisler 
Surgical Specialists, Inc. 
400 West BramblftOn Avenue 
~orfolk, Virginia 23510 
Re: Jack B. Hudson, Sr. 
Date of Death: September 19, 1983' 
Dear Dr. Crisler: 
This is to advise you that I represent Jeanetta Hudson, widow 
of Jack 1. Hudson, Sr. Pursuant to .§8.01-581.2 of the Code of Virginia 
of 1950 as amended, you are hereby provided written notice of alleged 
medical malpractice. You are alleged to have negligently performed 
double aortocoronary bypass with saphenous vein graft sequential graft 
to the diagonal and left anterior descending coronary arteries with a 
cardiopulmonary bypass on or about September 15, 1981 on the above 
named patient resulting in the death of Jack B. Hudson, Sr. You are 
alleged to have failed to follow standard and generally accepted pro-
cedures for bypass surgery in that you did not properly cool and 
fibrilate the heart prior to the insertion of the left ventricular 
vent into the right superior pulmonary vein. This alleged act of 
negligence resulted in air entering the patient's heart and being ejected 
into the arterial system ultimately resulting in the death of Jack B. 
Hudson, Sr. 
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Deposition upon oral examination of 
GEORGE J. WITTENSTEIN, M.D., taken on behalf of the 
Defendants, before Sandra P. Becraft, RPR, a Notary 
Public in and for the Commonwealth of Virginia, taken 
pursuant to notice, commencing at 9 a.m., on the 12th 
day of October, 1984, at the Valley Hilton, 15433 
Ventura Boulevard, Sherman Oaks, California; and this in 
accordance with the Rules of the Supreme Court of 
Virgini~, 1950, as amended. 
* * * * * 
GEORGE J. \~ITTENSTEIN, M.D., 
called as a witness, having been 
first duly sworn, was examined and 
testified as follows: 
EXAMINATIOlt 
BY MR. BARDYa 
Q Dr. Wittenstein, my name is Robert Hardy. 
I'm attorney for surgical Specialist, Dr. Crisler, and 
Dr. Brickman in this case. 
Would you please state your name. 
A George J. Wittenstein. 
Q Your age, sir'? 
6 
COMMONWEALTH REPORTING SERVICES 
~------------------------------------------------------------~ ~ 
1 A Sixty-five. 
2 0 Dr. Wittenstein, I will be asking you 
3 some questions about this case. You have been listed as 
4 an expert witness on behalf of the Plaintiff in this 
5 matter, and therefore we are taking this deposition to 
6 determine what your opinions are in this case and what 
7 they are based upon. 
8 If at any time my questions are unclear 
9 or I have got something wrong in the medical 
10 terminology, which might well happen, please stop me and 
11 tell me what you don't understand and I will try and 
12 correct and rephrase, sir. Okay, sir? 
13 A Okay. 
14 0 Dr. Wittenstein, I have taken a look at 
15 the curriculum vitae here, and it's a very interesting 
16 one, to say tbe least. 
17 Concerning your education, would you 
18 please just go over your medical education ·beginning at 
19 medical school, where it was and when. 
20 A I went to medical school at the 
21 University of Munich in Germany from '39 to '44, 
22 graduated cum laude with an M.D., did my internship at a 
23 hospital in Munich; and after the war I went to England 
24 where I spent -- I forgot -- seven or nine months in 
25 postgraduate training at St. Charles Hospital, which was 
7 
COMMOW~EALTH REPORTING SERVICES 
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r-------------------------------------------------------------- 5 



















I got my visa to go to the United States. 
I continued oy postgraduate training at 
the Peter Bent Brigham Hospital in Boston, followed by 
18 months at the University of Rochester in Rochester, 
Uew York, completed my training at the University of 
Colorado in Denver, and because at that time there were 
no ECPMG or other examinations and each state had its 
own laws, I did what many, many other physicians did. 
Since I was interested in an academic career, and there 
were only 18 states where I could have possibly gotten a 
license, I went back to medical school, got a second 
medical M.D. degree from the University of Colorado, and 
then took two years in thoracic and cardiac surgery at 
the National Jewish Hospital in Denver under the 
auspices of the medical school, staying on at the 
university as an instructor until 1960 when I moved to 
Santa Barbara, California in private practice where I 
abortly tbe~eafter joined the UCLA faculty as a clinical 
appointment. And ten years ago the university prevailed 
upon me to take over as the chairman of the Department 
of Surgery at one of a newly-acquired -- well, let's say 
contracted hospital, and OCLA has five teaching 
24 hospitals, and this was in the process.of being built. 
251 I'm certified by the American Board of 
8 
COMMONWEALTH REPORTING SERVICES 
~------------------------------------------------------------~ 7 
1 Surgery and the American Board of Thoracic Surgery. 
2 Q Sir, you mentioned that you had studied, 
3 I believe, at the National Jewish Hospital in Denver, 
4 Colorado, that's true? 
5 A That's what I just mentioned, yes. 
6 Q Are you Jewish? 
7 A No. 
8 You are not. 
9 A That was the only thoracic surgery 
10 residency program in the state of Colorado. 
1.1 Q You trained in Germany during the war 
12 during World war II1 is that correct? 
13 A Yes. 
14 a Did you serve in the German military? 
15 A Yes. 
16 0 What did you s~rve as? 
17 A Well, the Germans had the same system we 
18 had here, AST and D-12 programs, where you studied in 
19 uniform and slept in barracks and went to school during 
20 the daytime. It's a similar system. 
21 Q According to this you graduated from 
22 medical school in 1944. 
23 A That's correct. 
24 0. There was a year left? 
25 A I mentioned I had a year of postgraduate 
9 
COMMOWREALTH REPORTING SERVICES 
---.. ~--. -- .__ ___ ._ __ 
r----------------------------------------------------------- J 
1 training, what you would call an internship. 
0 That was at --
A At a hospital in Munich. 
Q Krankenhaus Schwabing? 
A I didn't say the name because it's too 
complicated for our typist. 
0 It's German for hospital, isn•t it? 
A That's right. 
Q And you were just doing your internship 
there? 
A That's right. 
0 And you were still there at the time the 










A No, I was in Italy at the time. 
Q What were you doing in Italy? 
A serving as a lieutenant in the Health 
service of the Army in the Army Medical Corps. 
Q In the German Army Medical Corps in 
Italy? 
A Yes. 
I might mention, although this has 
nothing to do with it, that I was a member of the German 
student underground. 
0 What is the German student underground, 
or what was it? 
10 
COMMONWEALTH REPORTING SERVICES 
1 A You may have possibly seen the movie 
2 called The White Rose which was shown here earlier this 
3 year. It was a German anti-Nazi underground movement by 
4 students. I'm one of the only two survivors. All the 
5 others were beheaded. 
6 Q At that time was the entrance into the 
7 medical schools being controlled closely by the Nazis so 
8 you had to profess to be a Nazi to enter? 
9 A No. 
10 Q You never professed to be a Nazi? 
11 A Never was a member of any party, any 
12 organization. 






Let me see. According to this you were 
16 in Germany until 19451 then you went to England in 1947. 




A I worked towards my Ph.D. course. I had 
20 a complete course of study in philosophy and psychology, 
21 and the first professor under whom I studied was 
22 forbidden by the Nazis from one day to the next to 
23 lecture. The second one was a member of our underground 
24 group. He was executed. And after the war I started 
25 working on my thesis. 
11 
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r-------------------------------------------------------------~l0 
1 Q And you studied full time from '45 to 
2 1 47? 
3 A That's right. 
4 Q Was that at any institution? 
5 A University of Heidelberg. 
Q And did you complete your Ph.D. work? 
A No. I got my exit visa. I was on a boat 
8 in '39 to come to the States; the boat turned back after 







tihy were you --
I came nine years later. 
Why were you coming to the United States 
13 prior to the war? 
14 A Because I wanted to live here and because 
15 I wanted to live in a free country and because I wanted 
1~ to get the best medical training in the world. It•s 
very simple. 
0 In 1947 you went to England? 
19 A Yes. 
20 Q At that period why did you decide to go 
211 to England rather than the United States? 
22 ', A Because at that time you could not 
23 'I 
immigrate from Germany to the United States, and I had 
24! an invitation to come to England and lecture at British 
25) universities because of my political activities during 
12 
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r-----------------------------------------------------------~~1 
1 the war. 
2 a And while you were there in England you 
3 studied at St. Charles Hospital from '47 to 1 48? 
4 A That's right. 
5 Q I don•t know that much about the English 
6 medical syste~. What sort of studies do you undertake 
7 there? 
B A You would call it a residency or a 
9 fellowship. 
10 Q And that was in what? 
11 A General and thoracic surgery. 
12 0 Does the English medical system have 
13 anything similar to the boards of the United States? 
14 A Oh, yes. 
15 Q Did you take any of those? 
16 A Oh, no. I never spent enough time in the 
17 English system. 
18 0 And you went from England then to the 
19 United Stauea. And did you go directly then to the 
20 Peter Bent Brigham Hospital? 
21 A No. 
22 Q Where did you go first? 
23 A I looked for a job and it took some time 
24 to find something. 
25 Q Did you find a job? 
13 
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r--------------------------------------------------------------J~~ 
1 A At the Peter Bent Brigham, as I 
2 mentioned. 
0 You were working there as well as going 










A That•s postgraduate training. 
Q Okay. It was training then? 
A Yes. 
Q Okay. When you said a job, I took that 
as something different, but I understand postgraduate 
training you get paid for the postgraduate work. 
A Ten dollars a month, yes. 
0 And while you were at Peter Bent Brigham 








A Well, as a fellow in surgery. 
0 General surgery? 
A Yes. 
Q Is there any reason why you were going 
back to do general surgery after having gone through a 
general surgery and thoracic surgery residency in 
England? 
A I hadn•t got through it. I only had 
about nine months in England. To be qualified in 
general and thoracic surgery it takes an average of 
24 eight years. I couldn't possibly qualify after nine 
25 months. 
14: 











You were continuing your education in 
Oh, yes. I mentioned all this earlier. 
I understand. I am trying to get a 
5 little bit more detail so I understand it. 
6 A Okay. 
7 0 Now, according to this you stayed at 
8 Peter Bent Brigham Hospital only about 11 months. 
9 A One year. 
10 0 And why is that? Why did you leave Peter 
11 Bent Brigham? 
12 A At the time this was right after the war 
13 when all the Gis were coming back; and the professor of 
14 surgery told me that he had, of course, an obligation to 
15 American citizens coming back and wanting a residency. 
16 He could only offer me to start from scratch again as an 
17 intern. He felt with my qualifications I shouldn't 
18 waste a year; therefore, I should go to a school where I 
19 could· sta~t at a higher level, saving my -- saving me a 






Q And based on that you decided to go to 
the University of Rochester? 
A That's correct. 
0 According to this it says the Strong 
Memorial Hospital in Rochester, New York. 
15 
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r-----------------------------------------------------------~1,~ ~
1 A Yes. 
2 Q Is that the same thing as the University 
j of Rochester? 
4 A It's the teaching hospital at --
5 I Q Affiliated with the medical school there? 
A It's the medical school and hospital. 
Q And you stayed there from --
a A Eighteen months. 
g Q -- 1950 to '51. 
10 ; Did you complete a full residency there? 
11 A Eighteen months. 
12 Q Is that a full residency? 
13 A No. I just told you it takes anywhere 
14 from five to eight years. 
15 a Why did you leave the University of 
16 Rochester? 
17 A Because the University of Colorado was an 
18 · up-and-coming school. Dr. Henry Swan was a very 
19 prominent oardiac surgeon. I was interested in cardiac 
20 I surgery and the University of Colorado made me a very 




0 What was that offer? 
23 A Entering in the third year of a residency 
with an assurance to finish as chief r~sident and 
continuing on the faculty. 
16 

























Q And you went to the University of 
Colorado Medical Center at Denver, Colorado July of ,Sl1 
and you stayed there through June of 1 54? 
A That's right. 
Q Did you complete your residency there? 
A Yes. 
Q When you completed your residency, that 
was in general and thoracic surgery? 
A No, it was in general surgery. I just 
explained to you, sir, that the only residency approved 
for thoracic and cardiac surgery in the state of 
Colorado was at the National Jewish Hospital, although 
at the University of Colorado we did a lot of cardiac 
surgery. So I had been involved in cardiac curgery 
there since 1951 because it was one of the first 
hospitals in the world doing cardiac surgery. But it 
was not approved for a separate board certification in 
thoracic surgery, and so in the year 1954 I completed my 
general surgery training qualifying to take the American 
Board of Surgery examination. 
Q Do you know when the thoracic board 
certifications were first started? 
A No. I know it, but it slips my mind. 
Q And so you finished you.r general surgery 
25 residency at University of Colorado Medical Center; then 
17 
COMMONWEALTH REPORTING SERVICES 
II 
~------------------------------------------------------------~1~ 
1 you went to the National Jewish Hospital? 
a A No. Excuse me. But I told you I went 
3 back to medical school for two years to get --
4 0 That was at the University of Colorado? 
5 A That's correct. 
G 0 And you went through it before, I know, 
1 but I sort of missed why. Why did you go back to 
8 medical school? 
9 A It's all a matter of record now. Because 
10 I was interested in an academic career, and at that time 
11 there was no common examination valid for all then 48 
12 states for foreign graduates' each state had its own 
13 laws. And as far as my personal qualifications are 
14 concerned, I could have gotten a license by examination 
15 only in the 18 states, and this, of course, you cannot 
16 do in academic medicine because you have to go wherever 
17 you get an offer. I wanted to be able to go to all 48 
18 states, so I went back to medical school to get an 
19 American M.D. 
20 0 You did that M.D. work in two years? 
21 A Yes. 
~? 
~- Q And then you went to the National Jewish 
23 ! 
I 
Hospital for the thoracic residency? 
24 A That's correct. 
251 0 That was a two-year program also? 
18 
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. I 
~------------------------------------------------------------~~7 
1 A That's a two-year program in thoracic and 
2 cardiac surgery. 
3 0 And who did you train under there? 
4 A John B. Grow. 
5 Q Could you spell that. 
6 A G-r-o-w. 
7 Q Is he still alive? 
A Yes. 
9 Q Where does he reside now? 
10 A In Denver, Colorado. 
11 0 And what was his title at the time? 
12 A Chief of surgery. 
13 0 And did he do the cardiac surgery 
14 training as well? 
15 A Yes. 
16 He is probably the foremost cardiac 
17 surgeon in Colorado. 
18 0 And when did you sit for your board of 
19 thoracic surgery? This says you got it April 1959. 
20 A Yes. 
21 0 That's when you completed your written 
22 and oral portion? 
23 A No. The written comes earlier. 
24 0 You completed the written earlier? 
25 A Yes. 
19 
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1 And the oral as of April? 
A Written and oral are anywhere from siz to 
3 twelve months apart. 
4 Q You are currently licensed in Colorado, 
9 California, and Texas? 
A That's correct. 
7 Q I didn•t see anything in here where you 
8 had practiced in Texas or done anything there. 
9 A 
10 Q How did you and why did you get a license 
11 there? 
12 A Because they were interested in getting 
13 me to come to Texas so 
14 0 
15 A I didn't say •we.• 
16 Q I thought you said •they• or •they were 
17· interested.• 
18 A I said •they were interested.• 
19 Q Who is that? 
2Q I A A cardiologist and anesthesiologist in 






0 And you decided not to go? 
A That's correct. 
Q You stayed on after you' residency at the 
2Si National Jewish Hospital? 
~0 
COMMO~mEALTH REPORTING SERVICES 
.-------------------------------------------------------------,~0 
1 A And at the university. 
2 Q And at the university? 
A That's right. 
4 Q What were you doing there? 
5 A I was in charge of the training program, 
6 together with Dr. Grow, at the National Jewish Hospital 
7 and instructed at the medical school. 
8 Q What did you instruct in? 
9 A Medicine, surgery. 
10 0 Surgery? 
11 A Yes. 
12 0 And you left there and came to practice 
13 in private practice in California in 1960? 
14 A Yes. 
15 Q And have been in private practice here 
16 since that time? 
17 A No. I became full time at the university 
18 in December of 1975. 
19 Q Okay. So you did private patient --
20 private practice only from '60 to '75? 
21 A Not only. I also mentioned that I had a 
22 teaching appointment at the University of UCLA. 
23 Q What was your position, assistant 
24 professor? 
25 A Well, beginning as instructor and later 
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1 assistant professor, yes. 
2 Q And you were an instructor first -- an 
3 instructor in surgery again? 
4 A Yes. 
And what were your duties as instructor 
G of surgery? 
7 A Teaching students and residents and 
8 helping in the clinic. 
9' Q What kind of clinic is that? 
10 A Well, the out-patient clinic of the 
11 medical school. 
1?. Q And then you at some time were advanced 
13 to the next level, assistant or associate? 
14 A You usually advance from instructor to 
15 assistant, up the ladder. 
16 Q Did your duties change at any time? 
17 A No. 
19 0 And you were in private practice here in 
19 Santa Barbara, I believe? 
20 A Yes. 
21 0 Is that correct? 
22 Were you in practice alone or were you in 
a group? 
A I was in a partnership 3nd later went on 
25 my own. 
22 
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1 Q At the time you were in a partnership how 
2 long were you in that partnership? 
3 A I joined the thoracic surgeon when I came 
4 to Santa Barbara and left him, I think, five years 
5 later. 
6 Q So you were in a partnership with a 
7 thoracic surgeon for about five years? 
8 A Yes. 
9 Q And after that you were in practice by 
10 yourself? 
11 A No. I briefly joined another group of 
12 general surgeons who were looking for a thoracic 
13 surgeon, but that didn't work out too well. Then I went 
14 on my own. 
15 Q How long were you with the general 





I would think about three years. 
Could you tell me the name of the 













Yes. Jack Moseley, M-o-s-e-1-e-y. 
Is he still alive? 
Yes. 
And is he still practicing? 
Yes. 
Where is he located? 
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A !n Santa Barbara. 
0 Could you tell me the names of the 
members of the general surgery group you were with. 
A Yes. The gentleman who was the founder 
of the group died. He was the most prominent surgeon in 
Santa Barbara. His name was Jennings. He's no longer 
alive. And two other members are still practicing, 
Dr. Rydell, R-y-d-e-l-1, Dr. Piper, just like a piper. 
Q P-i-p-e-r? 
A Yes. 
0 They are both still practicing? 
A Yes. 
Q In what area? 
A In Santa Barbara. 
Q Sir, what national medical organizations 
are you a member of? 
A Many. 
Q What ones are you a member of that have 
anything to do with cardiac surgery? 
A The American Thoracic Society, the 
American Heart Association, the American College of 
Cardiology. 
Q You are looking at your CV to do this? 
A Yes. 
What's now the Western Thoracic Surgery 
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1 Society, the Society of Thoracic Surgeons, the 
2 International Cardiovascular Society; I'm also on a 
3 Scientific Council of American Angiology. These are the 
4 ones concerned with thoracic surgery. 
5 Q What is the last thoracic or 
6 cardiovascular surgery seminar or meeting that you went 
7 to? 
8 A The spring, this May, the American 
9 Association for Thoracic surgeons in New York. 
10 Q Do you recall what any of the topics in 
11 that seminar were? 
12 A That's not a seminar. It's an annual 
13 meeting of the society, and there are about 50 papers. 















Do you recall any of them? 
No. 
None of them? 
I have to get my program. 
But you don't recall them now? 
No. 
Did you see any thoracic or 






What was the meeting that you -- the next 
25 meeting of any type of cardiovascular or thoracic 
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1 surgery group prior to that meeting, the one you just 
~ told us about? 
3 A Well, some of the other societies have 
4 thoracic and cardia papers. The one before that was the 
5 Pacific Coast Surgical in Newport Beach, and before that 
6 the Western Thoracic Surgical, and I didn't go this 
year. It was in Hawaii this year. 
Q Have you ever met any Virginia 
cardiovascular or thoracic surgeons at any of the 
meetings that you can now recall? 
A Well, my best friend was the chairman of 
the Department of surgery at the Medical College of 
Virginia in Richmond. He died a few years ago. 
Q What was his name? 
A David Bume. 
Q Do you know the current chairman of 
surgery at MCV? 
A No. 
Q Do you know his name? 
A No. 
0 David Hume, is that the doctor? He was 
Dr. Hume and he was --
A Of course. He couldn't have been 
chairman of the Department of Surgery ~ithout being a 
doctor. 
26 
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1 Q I didn't hear you. 
2 A I said he was the chairman of th~ 
3 Department of surgery at the !ledical College of 
4 Virginia. 
5 Q He died when? 
6 A Ten years ago at least. 
7 There is only one thoracic surgeon I know 
8 in Virginia, and he just retired. 
9 Q And who is that? 
10 A You must excuse me but I'm very poor with 
11 names. 
12 0 Take your time. 
13 A It's not the question of time. I have to 
14 look it up. 
15 Q Can you recall where he practiced at? 
16 A I just said he just retired, so he cannot 
17 practice anymore, right? 
18 I don•t understand your questions, sir. 
19 Q Doctor, if you don't understand my 
20 questions, please ask me to repeat it. 
21 A Yes. I said, •He retired,• and you said, 
22 •where does he practice?• 
23 0 Where did he practice? 
24 A In Richmond. 
25 Q If you want to be obstreperous, we will 
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be here all day. 
A I hate to be asked the same question. 
MR. SMITD: I object to the arguing. I 
don't think that's productive. 
MR. HARDY: You might as well cancel your 
flight. 
MR. SMITH: That's fine. All we want to 
do is request that you ask the questions though that 
need to be asked. 
1 MR. HARDY: I will determine what 
1 questions need to be asked. 
BY MR. HARDY: 
Q Where did he practice, Doctor? 
A In Richmond, Virginia. 
0 Have you recalled his name yet? 
A No. 
Q Do you know when he retired? 
A I think last year. 
Q When was the last time you spoke with 
him? 
A Several years ago. 
0 Before 1980? 
A I don't know. 
Q You can't ge: any closer than several 
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A Well, sir, there are hundreds of sur~eons 























to remember any one of the thousands that I have seen 
and talked to, whom I saw when. You wouldn't be able to 
do that either, I am sure. 
Q Doctor, you have mentioned that this 
surgeon, whose name you can•t remember, was your friend. 
A I didn't say he was my friend. I said 
it's the only thoracic surgeon I know in Virginia. 
Q So there are no others that you can 






Did you talk to him at any of the 
Yes. But you asked me when, and I said I 
don't recall what year. 












Do you recall where the meeting was? 
No. 
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1 Q Do you recall any of the papers prc~ented 
2· at the meeting? 
3 A No. 
4 Q This doctor, whatever his name was, that 
5 used to practice in Richmond, did he do cardiac surgery? 
6 A Yes. 
7 Q Did he do bypasses? 
R A As far as I know, yes. 
9 Q Is there anything that you can look at 
10 I sometime after you leave this meeting that will allow 
11 you to recall his name? 
12 A Easily. 
13 Q Would you please do that and give his 
14 name to your attorney so that it could be provided to 
15 me. 
16 A Yes. 
17 Q I would appreciate it. Thank you. 
18 A Pleasure. 
19 Q Doctor, as part of your -- well, let me 
20 go on to what you were doing. You were in private 
21 practice then until 1975? 
22 A Yes. 
23 0 What sort of work were you doing in 
24, private practice? 
25 A General, thoracic, and cardiac surgery. 
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1 You did all three? 
2 A Yes. 
3 Q Did you do -- at any time during the 
4 period from 1960 through 1975, did you ever specialize 
5 in just any one area? 
A No. 
7 Q During that period of time from 1960 to 
8 1975, what percentage of your practice was cardiac 
9 surgery? 
10 A My practice then, as it is now, was about 
11 equally divided between one-third cardiovascular, 
12 one-third general, and one-third thoracic. 
13 0 Now, when you say cardiovascular surgery --
14 and this may be my ignorance of medicine, so forgive the 
15 question if it's improper -- but cardiovascular surgery, 
16 does that also include surgery on ves•els other than the 
17 heart and major vessels? 
18 A Yes. 
19 Q Bow much of that one-third of your 
20 practice that was cardiovascular in nature was strictly 
21 cardiac surgery? 
22 A About 20 percent. 
23 Q About 20 percent of the one-third? 
24 A Yes. 
25 Q And of that 20 percent of the one-third 
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1 that was purely cardiac, coulu you tell me specifically 
l the types of operations that you did in general nature. 
3 I know there are probably a great number, but let's take 
4 valve replacements. 
5 Valve replacements and coronary bypass 
6 surgery, or before coronary bypass surgery was· invented, 
7 other methods of revascularizing the heart. 
8 Q such as? 
9 A Well, implantation of mammary artery into 
10 the ventricle. 
11 Q Have you ever done repairs of a 
12 coarctation of the ascending aorta? 
13 A Coarctation of descending aorta, yes, 
14~ sir, I have done. 
15 Q Have you ever done a repair of a 
i 





Descending but not ascending. 
Have you -- you have done valve 
191 replacemen~a? 
I 
20 A Yes. 
2l.j Q What type of valve do you use? 
I 
22' A I used a Starr valve originally, then I 
I 
i 
23 used the Hufnagel valve, and now all the valves they are 
using now is a pig valve. 
0 You used porcine valves no matter what 
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1 the age of the patient? 
2 A No, because we do not in our present 
3 setup do any pediatric cardiac surgery, and one should 
4 never use a porcine valve in a child. so if you were 
5 doing pediatric surgery, I would not use a porcine 
6 valve, of course. 
7 Q But you used porcine valves in everyone 
8 other than children? 
9 A Almost exclusively, yes. 
10 0 When you say •almost,• why do you say 
11 almost? 
12 A Sometimes if patients have a narrow 
13 aortic ring, there is no small enough porcine valve. 
14 You have to use a mechanical valve, which doesn't happen 
15 very often but it does happen occasionally. 
16 0 Why have you gone to the use of only 
17 porcine valves? 
18 A First of all, it's a nice valve to work 
19 with. Secondly, you get away from anticoagulation 
20 which, especially in our patient population which are 
21 all indigents or a vast majority of patients are 
22 indigent who are illegal aliens, they are totally 
23 unreliable as far as their follow-up care and lifestyle 
24 is concerned, and it would be very difficult to keep 
25 them under a regular schedule of anticoagulants. 
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1 Q In a man who has, let's say, a valve 
2 replaced let•s say aortic valve replacement done who 
3 is 35 years old, what is the likelihood that that 
4 porcine valve will have to be replaced in his lifetime? 
5 A Well, we now know that life expectancy of 
6 the valve is, on the average, ten years. 
7 Q He will have to have the valve replaced? 
8 A Probably. 
9 Q And yet for the younger men like that you 
10 don't use a mechanical valve that could remain longer? 
11 A I explained to you the reasons why. If 
12 they were my private patient, I would use a mechanical 
13 valve. 
14 0. Of course, the conversation we were 
15 talking about just now was your private practice in 1950 
lo to 1975. Are you answering --
17 A I told you at that time they used the 
18' Hufnagel valve and they used the Starr valve. 
19 1 Q When did you go to the porcine valve? 
20
1 
A The porcine valve wasn't invented then. 
I 
21 It was late -- just before I joined the full-time 
22 faculty at OCLA, and it took me two years to get the 
23
11 
cardiac surgery program revamped at the hospital, 
2 4 ,! restarted. 
25 Q So you 
I 
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1 A So there was really no opportunity to use -~ 
2 to -- how shall I say it? So when we started our 
3 program at our hospital, the best valve then for our 
4 type of patient is a porcine valve. 
5 Q And you say that is because most of your 
6 patients are indigent or aliens 
7 A That's correct. 
8 Q -- that will not come back for follow-up? 
9 A Yes. 
10 0 I know what the Starr-Edwards valve is. 
11 What is the Hufnagel valve? 
12 A It's no longer made. It was a trileaflet 
13 valve which functionally was the best valve available 
14 then. Unfortunately it turned out it did have some 
15 problems. As with most valves, you don•t know for a few 
16 years. 
17 0 Do you know what type of valves are being 
18 used at the Medical College of Virginia for aortic valve 
19 replacement now? 
20 A No. 
21 Q Did you ever know what they were using 
22 there? 
23 A No. 
24 Q Do you know what valves they are using at 
25 the University of Virginia Medical School for valve 
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Q Do you know what they are using for valve 
replacement at the Eastern Virginia Medical School? 
A no. 
Q Doctor, of the 20 percent of the 
one-third of your private practice that was cardiac 
surgery, what percentage of that was coronary bypass? 
A Eventually almost 90 percent, which is 
true almost universally for private practice now. In 
our present hospital it's different because of our kind 
of patient material. We do more valves than coronary 
bypass, which is most unusual, and some congenitals, but 
now most congenital work has been taken care of. 
Q Doctor, in doing bypass surgery, what is 
your number one choice for graft material? 
A Mammary artery. 
0 If you have to do a posterior graft is 
mammary a~tery suitable? 
A Sometimes. We used to use both mammary 
arteries so we could cover two vessels7 and if a patient 
needed a three- or four-vessel graft, of course you had 
to use a vein in addition. 
I am no longer doing this because some of 
my colleagues had problems with using both mammary 
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1 arteries with the sternum not healing. So if I usa 
2 mammary artery, I use it only for the LAD and use the 
3 vein for the other vessels. 
Q And use what for other vessels, a vein? 
5 A Yes. 
6 Q l'lha t is your choice of vein material? 
7 A There is r:eally only one vein available. 
B That's the saphenous vein. 
9 0 Greater or lesser? 
10 A I use lesser. Most of my colleagues use 
11 the greater. 
12 Q You use the lesser saphenous? 
13 A Excuse me. I use the portion of the 
14 greater that's in the leg below the knee. 
15 0 You don't use the thigh portion then? 
16 A Only if I have to. 
17 0 So your choice would be greater saphenous 
18 below knee followed by greater saphenous above knee? 
19 A Yes. 
20 Q And if you have a patient who's had 
21 bilateral stripping of his greater saphenous system, 
22 what do you do? 
23 A I used to use the radial artery, no 
24 longer, because it has been shown that the radial artery 
25 has a much greater occlusion rate than the saphenous 
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11 vein. I use a cephalic vein. 
2 0 And after the cephalic vein what do you 
3 feel is the next best source? 
4 A Fortunately I never had the need to use 
g anything else. I would probably use an umbilical vein, 
(:i but I have never been in this position. 
1 Q You have never used a basilic vein? 
a A No. 
9 Q Have you ever used a homograft? 
10 A llo .. 
11 Q Have you ever used an allograft? 
12 A No. 




A I would not use that for coronaries. 
15 Q tfhy not? 
161 A I can only go by what I read in the 
I 
17 literature and my experience with PTPE gra£ts1 and it 
1 seems to me that probably the umbilical vein is the best 
substitute if you have no native vein, but fortunately I 
have never been --
Q So you have never had to do that? 
A No. 
Q In doing a bypass surgery, do you use a 
vent? 
A I don't, not for bypass. Some of my 
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1 colleagues do. I don't. I used to, but I have given it 
2 up long ago. 
3 Q When did you give it up? 
4 A When I started at Olive View, so that•s 
5 about '76 or '77. 
6 Q At the time you were using a vent, did 
7 you use it routinely on all bypass patients? 
8 A No. 
9 Q When did you use it? 
10 A When I had to graft the circumflex. 
11 Q And why is it that you used it at that 
12 time? 
13 A I used it through the apex of the heart 
14 mainly because it helped in dislocating the heart. 
15 0 So it made it easier to get to the 
16 circumflex area? 
17 A Yes. And, of course, when you dislocate 
18 the heart you are more worried about air being trapped, 
19 but that's the main reason. I think most people, as far 
20 as I know tben, used the vent for bypass. 
21 Q You mean the ventral vent? 
22 A Any vent. I think most people then used 
23 the vent in the early seventies. 
24 Q At the time that you were using it 
25 though, which is before '75 and '77 for the circumflex 
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graft, you were placing it in the apex of the heart? 
Yes. 




A We make a pursestring suture at the apex 
of the heart and then insert a vent to stab into the 
left ventri~le. 
Q Now, I would like for you to go through 
it with a little bit more detail starting from the time 
the patient is placed on cardiopulmonary bypass, every 
step that you do until the time that the vent is placed 
in and secured. 
A I don't use it anymore. 
Q At the time that you did use it. 
l A At the time. Well, since that time 
l technique has changed so much. It's -- I don't see 
where this would pertain to this issue. But we would 
place a pursestring suture about the right atrial 
l appendage, amputate the appendage, insert the inferior 
2 vena cava cannula, then put a pursestring suture in the 
right atrium, insert through that the superior vena cava 
cannula --
Q You used two cannulas on the venal side? 
2. A You asked me what I did in the early 
~ seventies. 
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1 Q That's all I want to know. I wanted to 
2 make sure I had that correct. 
3 A Yes. And at that time we used to 
4 fibrillate the heart instead of using cardioplegia, then 
5 place a pursestring suture around the apex of the left 
6 ventricle, and make a stab hole, insert the vent cannula 
7 into the left ventricle, and then put our grafts and our -~ 
8 at that time we -- before we did any of this we put the 
9 graft in the aorta first; now I put the distal graft on 
10 first. 
11 0 You stated that you, at the time you were 
12 placing the vent in the apex -- and this was '76 or '77 




















That you cannulated the venous side? 
Yes. 
Then cannulated the aortic side? 
Well, I left it out. Yes, at that time. 
You left that part out. I assumed that 
22 the patient didn 1 t die, so I put it in there for you. 
23 A Yes. At that time we used to cannulate 
24 the femoral artery rather than the ascending artery. 
25 Thanks for reminding me. Technique has 
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i changed so much. 
2 0 And after you cannulated the arterial 
side, the patient was placed on bypass at that time? 
A Yes. 
Q And then the heart was fibrillated? 
A Yes. 
Q How was the fibrillation done? 
A Electrically, fibrillator. 
Q Once the heart was fibrillated, what was 
l the next step, place the pursestring suture? 
1 A Pursestring suture was to minimize the 
1 fibrillation time, of course. The pursestring suture 
l was placed, then the heart was fibrillated, the vent 
1 inserted, and the grafts placed. 
Q So the pursestring was put in prior to 
the heart being fibrillated? 
A Yes. 
0 Okay. And then the vent was -- then the 
heart vas fibrillated and then the vent inserted? 
A Yes. 
0 And would you explain as well as you can, 
without having to visualize with your hands, how you 
23 placed the vent. What did you do with the heart to 
I 
24 place the vent? 
A You lift the heart out of its normal 
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Q Which hand did you use? 
A Left. 
Q And would you describe how you lifted, 
where you placed your fingers, and how the heart was 
tilted. 
Let rne say I presume that the patient is 
in a position where he is supine, I think, is that 





And is the table level? 
Yes. 
Q Okay. Then you reach in and lift the 
heart in what manner? 
A Just raise it with -- either raise it 
16 yourself with the left hand so you have access to the 















This is prior to fibrillation? 
Yes. 
Then you fibrillate then and place the 
Yes. 
Where do you make the incision? 
Right in the apex. Actually what I do is 
25 make a small stab hole with a knife and then use a 
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1 gynecological dilator, a cervical dilator. 
2 0 You use the dilator to place the vent in? 
3 A no, to ~ake the hole, so it won't split. 
4 Q And why did you use the apex of the heart 
5 as the location for the vent? 
A It was very convenient; it will assure me 
reasonably well that I will get all the air that ~ight 
enter the left venericle and it helped to retract the 
heart. 
10: Q You say it was reasonably sure that you 
11 would get all the air? 
A You are never sure. 
Q Can you ever be absolutely sure that you 
are going to get all the air? 
A I just said you are never sure, 
especially when you do a valve replacement. That's the 
big problem. Because then you open the heart --
coronary heart surgery is not open heart surgery, 
although people call it that. You never open the heart. 
0 You had mentioned in your explanation of 
this procedure which you were doing to place a vent '77 
and before before '77? 
A Before '75. 
0 Is it before '75 now? 
2 A Yes. 
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1 Q So you didn't--
2 A I explained to you there was a two-year 
3 hiatus because it took the hospital two years to get a 
4 cardiac surgery program going after I joined UCLA full 
5 time. 
6 Q so you didn't do any-- I don't 
7 understand. You did no cardiac surgery for two years or 
8 you didn't use a vent for two years? 
9 A Didn't do cardiac surgery for two years, 
10 yes. 
11 Q And that was from '75 to '77? 
12 A Yes, rouqhly. 
13 0 Now, once you started back on cardiac 
14 surgery, I assume from what you told us previously that 
15 you, from that point on, did not use vents? 
16 A That's correct. 
17 Q But you had mentioned that some of your 
18 colleagues still do use vents? 
19 A Yes. 
20 0 And you also had stated that the 
21 technique or various things about this vent usage have 
22 changed considerably aince the time you last did them in 
23 '75; is that true? 
24 A Everything has changed in technique, 
25 everything has evolved. 
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Q Is that particular statement true? 
A Yes, but not just as far as the vent is 
3': concerned. I tlean, everything has changed. 
4 Q I am sure there have been a lot of 
5
1 
changes, but we are talking about the vents now. 
i 
6 Would you please go through the same 
1; sequence of events that you have just talked about; in 
I 
9. other words, the cannulations, and what goes on that 
9 your colleagues are currently using, or let's say were 
101 using in 1981. 
A Well, I believe -- and I can only say I 
believe that most people who vent the heart -- and I 
vented in valve replacement -- now vent through the 
superior pulmonary vein. 
Q You say you believe that. Why? 
A Talking to friends and colleagues. 
0 But you have not observed them doing the 
surgeries? 
A No. 
Q Okay. Go ahead. You believe they are 
using the superior pulmonary vein? 
A Yes. 
2 , Q Do you know why they are doing that? 
~ A It avoids an incision in the left 
l ventricle. Even though the apex is a very safe area, 
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1 you have a low pressure area in contrast to the high 
2 pressure area of the left ventricle. 
3 0 So I guess the apex incision is now a 
4 technique that•s no longer acceptable? 
5 A That's not true. People still use it and 
6 I use it sometimes for incision for thoracic aortic 
7 aneurysm by putting a shunt from the left ventricle to 
8 the aortic Gott. That's G-o-t-t. 
9 Q But some people still use the apex --
10 A Yes. 
11 0 -- for replacement of vents, and that is 
12 acceptable? 
13 A Yes. 
14 Q Even though the other one seems to avoid 
15 certain problems? 
16 A That's right. 
17 Q Nov, you had mentioned before, and I had 
18 asked a particular question about using a double cannula 
19 on the venous side when the bypass is being connected, 
20 and you had indicated you made a point of saying •then,• 
21 and I take from that that something different is being 
22 done now. 
23 A Well, Sarns, s-a-r-n-s -- it's a company 
24 developed a cannula that can be used, a single cannula 
25 in the right atrium. It's a double cannula. Some 
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l people use a single cannula for coronary bypass, and I 
2 have been very happy with the Sarns cannula. 
3 0 The single cannula is then the way it's 
4 generally done today? 
5 A I believe most people use that, yes, but 
there are lots of people, I am sure, who still cannulate 
bo~h vena cava. 
Q And is that also correct? 
l\ Either way is correct. 
10 Q And concerning the arterial side and the 
11 arterial cannula you mentioned prior to this, you used 





A That's correct. 
Q In 1957 and before? 
A Yes. 
Q What are you using now? 
A Ascending aorta. 
0 Why did you switch? 
A Two reasons: One, it saves time: you 
don't have to make a separate incision in the groin1 the 
aorta is right there, it's very convenient; secondly, if 
you use the femoral artery, you always run the risk of 
retrograde dissection, which usually leads to either 
loss of limb or many times life if it's not recognized. 
Many of these peoDle have 
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1 arteriosclerosis elsewhere and you run a considerable 
2 risk. 
3 Q Is there any time in which you would 
4 currently go back to using the femoral? 
5 A On a theoretical basis, yes, I would. 
6 But we are not equipped to do this, so I can only tell 
7 you, not from my experience, and this is in those 
8 patients who would need to be put on an emergency bypass 
9 in the intensive care unit or the ward where you, of 
10 course, don't have the time. and facilities to open the 
11 chest. You would then cannulate the femoral artery and 
12 vein, do a partial bypass. We are not equipped for this 
13 kind of work. 
14 0 You said you had worked on coarctations 
15 of the descending aorta. When you have a coarctation of 
16 the descending aorta, ao you still use an ascending 
17 aorta cannula? 
18 A Most coarctations you don't need bypass. 
19 It depends on what type of coarctation you are dealing 
20 with. If there are no adequate collaterals around the 
21 coarctation, you have to protect the spine or the spinal 
22 column. There are many different ways you can do this. 
23 You can use hypothermia, you can use a poboxinator 
24 (phonics), you can use a partial bypass from the left 
25 atrium or left ventricle to the aorta or from the 
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1 ascending aorta to the aorta, or you can use a Gctt. 
II 
I 
2 I You have really a choice of methods, all are equally 
311 acceptable, but the majority of coarctations you don't 
4 need any. 
5 Q If you have a coarctation complicated by 
G a dissection -- descending artery complicated by a 
7 dissection of the ascending aorta, where would you 
9 cannulate on the arterial side? 
9 A Well, you would have to use the femoral. 
10 0 Is that the only cannula you would put in 
11 on the arterial side? 
12 A Well, it depends on what the 
cardioangiogram would show me, bow severe the 
coarctation is or not. 
Q If it's very severe, what else would you 
do? 
A I would cannulate the left subclavia or 
left axillary. 
Q Current practice for venting the heart 
among your colleagues who are still doing that for 
bypasses, would you describe what the current practice 
is as far as placement of the vent in the superior 
pulmonary vein, once again from the beginning of the 
cannulation through the placement of the vent. 
A It varies again from individual to 
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1 individual. In talking to my colleagues who do this, I 
2 think most of them will place the right atrium cannula 
3 first, and then place the cannula in the ascending aort~ 
4 second, will then either cross-clamp the heart and stop 
5 it with cardioplegic solution, and then put in the vent; 
6 and some, I am sure, put in a vent before they stop the 
7 heart by placing the small pursestring suture in the 
9 right and inserting the catheter and threading it down 
9 into the left ventricle. 
10 Q You just mentioned three different things 
11 that would occur: Either cross-clamping the aorta and 
12 stopping the heart that way --
13 A Well, you have to cross-clamp the heart 
14 to stop it, otherwise the cardioplegic solution isn't 
15 going to the arteries. 
16 Q They don't electrically defibrillate 
17 anymore? 
18 A I don't think anybody does that anymore. 
19 Q And you also mentioned that some people 
20 place the vent prior to stopping the heart. 
21 A Yes. 
22 0 Who among your colleagues does that? 
23 A Well, I have not talked to them in some 
24 time. I don't know who does it now and which method he 
25 uses now, so I can't give you 1984 up-to-date 
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2 0 Can you give me anyone who said at any 
J time that he uses that method among your colleagues? 
4 A Yeah. Dr. Matloff at Cedars-Sinai. 
Q Could you spell his name. 
A M-a-t-1-o-f-f. 
Q Cedars-Sinai, in what city is that 
a located? 
9 A In Los Angeles. 
10 As far as I know Dr. Carey, C-a-r-e-y, 
11 used it. He was chief of cardiac surgery at Wadsworth 
12 Veterans Administration Medical Center. Those are two 
13 names that come to mind right now. 
Q You said he was chief of cardiac surgery 
where? 
16 A Wadsworth, W-a-d-s-w-o-r-t-h. 
17 Q That was a VA Hospital? 
A VA Medical Center in Los Angeles. But 
they just got a new chief last month in cardiac surgery, 
and I don't know what he uses1 I have not talked to him 
yet. 
a Where is Dr. Carey now? 
A In I think it's in Inglebrook. 
Q In private practice? 
A Yes. 
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1 Q Do you know what technique is being used 
2 by the cardiac surgeons at University of Virginia 










-- for placement of vents? 
No. 
Do you know what technique is being used 







Do you know what technique is being used 
12 at the Eastern Virginia Medical School for placement of 






Do you know what is being used by the 
16 private physicians in -- private cardiac surgeons in 
17 Northern Virginia for placement of vents in 






Is the technique that you have just 
21 described in placing the vent in the superior pulmonary 







Is there any other step that your 
53 
COMMONWEALTH REPORTING SERVICES 
r-------------------------------------------------------------~P~ 
1 colleagues use in placing these vents in the superior 
2 pulmonary vein that you do not use or did not use, I 
l should say, when you placed them in the apex? 
4 A I don't really--
5 Q You described what you did to place the 
f5 vent. Basically you cannulated, you put a pursestring 
7 suture in, you say you did the proximals first, and then 
a you fibrillated the heart, then you lift the heart out 
9 and made your stab hole? 
10 A Yes. 
11 Q Widened it out with a dilator and placed 
12 your vent and, I assume, drew your pursestring tight? 
13 A Of course. 
14 Q The colleagues that you have spoken to 
151 
16 
and you have given some of their names -- who use the 
technique of placing the vent in the superior pulmonary 
17 vein without stopping the heart first, do they do any 
1 other steps in addition to the ones that you have told 
us that you did in doing the apex, of course, other than 
placing the vent in a different place? 
A The most important step that I can think 
of -- it's not really a step1 it's to make sure that the 
heart is adequately filled so you don't have air 
entering through that vent. 
Q And how do you do that? 
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1 A By looking at the heart to see whether 
2 it's full or not. 
3 Q And that's just the surgeon's judg~ent? 
4 A Yes. 
5 Q And this is while the heart is beating? 
6 A Yes, or not 
7 Q Pardon? 
8 -- or not beating, either way. 
9 Q Yeah, I understand. But we are talking 
10 now about placing the vent at the time the heart is 
11 beating? 
12 A Yes. But you can see whether the heart 
13 is full whether it's beating or not. 
14 Q I understand, in talking about this 
15 technique, placement of the vent prior to stopping the 
16 heart. 
17 A Okay, yes. 
18 0 Then you are doing that, you are looking 
19 at that, making that judgment while the heart is 
20 beating? 
21 A Yes. 
22 0 Do you know what -- I am sure you do --
23 adhesions are? 
24 A Yes. 
25 Q Could you explain it to me. 
55 
COMMO~lliEALTH REPORTitJG SERVICES 
.-------------------------------------------------------------~5J 
l A Well, an adhesion is if two surfaces 
2i anywhere in the body are stuck to each other, which they 




previous surgery or many other processes. 
Q Okay. Previous surgery is one of the 
things that will cause adhesions to occur? 
A Yes. 
Q Have you ever done a reoperation on a 
patient and seen adhesions between the pericardium and 
the chest wall? 
A Yes. Between pericardium and chest wall? 
0 I don't know. Maybe that's wron9. 
Where are the adhesions when that 
happens? 
A Between the epicardium and pericardium. 
0 When you have these adhesions due to a 
prior surgery, and you are having to reoperate, what do 
you do about them, if anything? 
A You have to divide them. 
0 And how is that done? 
2' A Well, standard technique, a blunt or 
sharp dissection. That means the adhesions that will 
break up with just finger pressure is fine, those that 
do not, you have to divide with knife and scissors. 
2 Q And these adhesions between the 
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1 pericardium, do they -- what locations do 
2 
3 Can be anywhere. 
4 Including the back of the he~rt? 
6 How do you get those undone? 
8 Just reach around? 
9 Well, you have to slowly lift up the 
10 heart; and as you lift it up, divide the adhesions until 
11 the heart is free. 
12 Q Does that make a cardiac surgery longer? 
13 A Yes. 
14 Q Does it make it more dangerous for the 
15 patient? 
16 A Well, you try to do as much of this 
17 without cardiopulmonary bypass because you want to 
18 shorten that time. Whenever you lift the heart, the 
19 heart is likely to get cardiac arrhythmias or the blood 
20 pressure may drop so, indeed, it prolongs time and it 
21 makes it somewhat more risky, yes. 
22 0 In your experience -- long experience in 
23 doing cardiac surgery, have you ever had a patient who 
24 has gotten air into his cardiovascular system? 
25 A Yes. 
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How often has that occurred? 
2 A Well, I can't give you the exact nurnber. 
3 I would say if you distinguish between the entire 
4 cardiovascular system, I can recall only two cases. If 
s: you think of coronary arteries, many times. But there 
~ I we don't worry. 
71 Q You don't worry about getting air in the 





0 Why is that? 
A Well, if you get it in and the patient is 
not on bypass, you can usually pick them out. If the 
patient is on cardiopulmonary bypass, the pressure in 
the aorta will eventually push the small gas bubbles 
out. They are too small to cause any harm because they 
go in the lung anyway. 
0 Air bubbles in the arterial system in the 
lung wouldn't cause any problems? 
A No, unless it's massive. 
Q Now, you mentioned that there are two 
occasion• which you can recall in which you got air into 
the heart itself, I assume. 
A Yes. 
0 What occasions were those? 
~ 
I 
A Well, both were in the -- no. One was in 
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1 the fifties -- in the early fifties. That was a repair 
2 of a ventricular septal defect. 
3 Q And how did the air come to enter the 
4 heart? 
5 A That's open heart surgery. You open the 
6 ventricles, so it was through the hole in the ventricle. 
7 Q Was this considered something that 
8 normally happens, or was this something that you were 
9 trying to avoid? 
10 A Of course, you are trying to avoid it, 
11 and it's much harder when you open the heart, either for 
12 close of the defect, atrial ventricular, or when you 
13 replace the valve. 
14 In the early fifties there was no valve 
15 replacement, so all cardiac surgery then was 
16 revascularization or other congenital defects like 
17 atrioventricular septal defects. You just fill the 
18 heart with saline. That takes care of that. 
19 Ventricular you do the same thing. 
20 We then changed the technique which 
21 avoided this by flooding the chest with C02. 
22 Q And the event, the one time in the 
23 fifties when this occurred, how did the air manage to 
24 enter the heart despite your precautions? 
25 A I just told you. You open the heart, you 
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1 open the ventricle to close the hole. Some air 
2 obviously got trapped, probably under the valve or under 
3 a palpitating muscle. 
4 Q Did this patient develop any sequelae 
5 from that event? 
6 A Yes, he had a stroke. Fortunately he 
7 recovered, but 
I 
sl Q Okay. Now, you said there was one other 
9 patient that you could recall having an air incident 
10 with. When was that? 
11 A That, if I recall, was in the late 
12 sixties. No. Excuse me. That was in the that was 
13, here already, and that was a fluke because 
MR. BEILIGs When was this? 
THE WITNESS: That was-- I can't give 
16 you the year. I would have to look up my records. This 
17( was in the midseventies. 
Okay. It was a fluke because the air 
came up tbe venous line from the pump oxygenator, and 
that fortunately was discovered in time. 
BY MR. HARDY: 
Q Okay. So it did not go into the heart 
2 itself? 
2 A There may have been some in the heart, 
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1 but it was no 
2 Q No sequelae? 
3 A no sequelae. 
4 0 Since you have had these two events 
5 occur, do you know of any of your colleagues who have 
6 had air incidents occur? 
7 A I can't give you any name, but you know 
3 very well, I am sure, just as well as I do that•s the 
9 most dreaded complication which we all worry about more 
10 than about anything else. 
11 Q And it's something that is a known 
12 complication and danger of cardiac surgery? 
13 A That's correct. Not cardiac surgery but 
14 cardiac pulmonary bypass. 
15 Q Yes. 
16 A Okay. And we go to great lengths to make 
17 sure there is no air left. 
18 0 But in spite of those lengths, sometimes 
19 you. have incidents? 
20 A That's correct. 
21 Q Dr. Wittenstein, what information have 
22 you looked at in connection with this case in 
23 particular? 
24 A I was given the hospital record of this 
25 particular patient. 
61 
COMMOmiEALTH REPORTING SERVICES 
~----------------------------------------------------------~10 
1 Q The complete hospital record? 
2 A I don't think so. 
3 0 What parts of the hospital record do you 
4 know of that you were given? 
5 A The physicians' notes, the admission 
~ history and physical discharge summary, operative notes, 
7 nurses' notes. I don't know whether I received all 
8 laboratory tests, et cetera. 
9 0 Are those the only things that you can 









A That's right. 
a Okay. Other than those parts of the 
hospital record, what else have you looked at? 
A I think that's all I got. 
Q Did you look at the autopsy? 
A No. 
0 Have you seen any of the reports from any 
1~ other physicians? 
A Yes. I have seen a report from a 
2( neuropathologist. 
2J Q And what was the name of that 
neuropathologist? 
A May I look at the record? 
Lucy Rorke, R-o-r-k-e. 
a And have you ever heard of Dr. Rorke 
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1 prior to seeing this report? 
2 A N'o. 
3 0 Have you seen the report of the 
4 neuropathologist Dr. Edward Sperber? 
5 A I don't think so. The name doesn't ring 
6 any bell with me. 
7 Q Have you ever heard of a Dr. Henry 
a Bahnson? 
9 A Yes, I know him perso.nally. 
10 0 You do. And who is Dr. Bahnson? 
11 A Bahnson is professor of surgery in 
12 Pittsburg. 
13 MR. HEILIG: Off the record. 
14 
15 (Whereupon, there was an off-the-record 
16 discussion.) 
17 
18 BY MR. HARDYa 
19 0 Do you know or have you ever heard of 
20 Dr. Lazar Greenfield? 
21 A Yes. 
22 0 Who is he? 
23 A He is a cardiac surgeon who, amongst 
24 other things, invented the Greenfield cava filter. 
25 Q Do you know where he is now? 
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A I think he's in Virginia, but I'c not 
sure. 
Q nave you ever heard of Dr. Lafraque 
(phonics}? 
A tlo. 
Q Other than the parts of the hospital 
record you have spoken about and the report of the 
neuropathologist, is there anything else that you have 
looked at as far as the records of this case are 
concerned? 
A Yes. A letter from a Dr. Timothy 
Wolfgang, w-o-1-f-g-a-n-g, and two letters by Dr. Crile 
Crisler to Mrs. Hudson. 
Q Is there anything else? 
A Outside the hospital record, I think this 
is all I saw. 
Q Based on what you have seen, have you 
consulted any, what you would consider, authorities in 
the field of cardiothoracic surgery? And by authorities 
I mean written publications. 
A You mean on this case? 
0 In thinking about this case. 
A No. 
Q If you were to consult any written 
authorities, what publications would you consider 
COMl-lONWEALTH REPORTING SERVICES 
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1 authoritative in the field of cardiothoracic surgery? 
2 And if you need to break it down into cardiothoracic 
3 bypass surgery, please do so. 
4 A Well, there are many authorities really. 
5 I think the greatest authority in the world probnbly is 
6 Dr. Dudley Johnson in Milwaukee. Other outstanding men 
7 in this country Dr. Floyd Loop, L-o-o-p, at the 









Dr. Dudley Johnson and he's in Milwaukee? 
Yes. 
And has he published anything on these 
Yes. As a matter of fact, he was one of 
14 the very first ones in the world to do this operation, 
15 and I think he's better than anybody else in the world. 
16 0 Has he published anything that you would 
17 be able to name right now, in other words? 
18 A No. Be has published many papers. I 
19 couldn't give you the title. 
20 0 But there is no combined work like in 
21 orthopaedics, Campbell's? 
22 A There are -- well, everybody in the last 
23 few years decided they had to write a book on coronary 
24 bypass surgery. 
25 Q I guess you are saying from that that you 
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don't consider some of them authoritative? 
A Yes, I do. But you know surgeonst eqos, 
and they feel they have to write a book on something 
that everybody does. 
Q Dr. Dudley Johnson in r1ilwaukee is one 
you feel is one of the greatest authorities and has 
published papers? 
A Yes. 
0 You were about to go on and you had 
another name. 
A I mentioned Floyd Loop at the Cleveland 
Clinic. 
0 Bas he published anything in particular 
that you can remember? 
A No. Be published many, many papers. 
And the man who really started all this 
1 was a man by the name of Favoloro, F-a-v-o-1-o-r-o. At 
that time he was at the Cleveland Clinic. He's now in 
Argentina, his native country. But there are, I am 
sure, literally thousands of papers on this subject by 
now. 
Q But these are three people that you would 
consider authorities in the field? 
A Yes. I consider at least 50 other people 
in the country authorities in this field. 
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authority in the field? 
A Yes. 
Q Nould you consider Dr. Greenfield an 










Q Dr. Wittenstein, do you profess to know 
8 what the standard of care of the average prudent cardiac 
9 surgeon practicing in Virginia in 1981 is or was? 
10 A No. I never practiced there so I 
11 wouldn't know. 
12 0 In your review of what material you have 
13 seen in this particular case, do you have any 
14 observations or criticisms which you are going to m~ke 










You have written a letter? 
Yes. 
And that letter is dated August 4, 1983, 
20 on University of California Los Angeles stationery, •To 






Do you have a copy of that letter in 
24 front of you? 
25 A Right in front of me. 
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1 Q Okay. Where it says "Standard of care,• 
2 you say, •In September of 19~1, good and accepted 
31 surgical practice required that the surgeons at the 
r1edical Center Hospital take all necessary steps to 
prevent air embolism during cardiopulmonary bypass.• 
Is that at the University of California 
Los Angeles? Is that the hospital that you are 
referring to? 
A Ho, I was referring to the hospital where 
this particular patient was operated on. 
0 What hospital is that? 
A Medical Center Hospitals in Norfolk, 
Virginia. 
Q And you have already stated in this 
deposition that you do not know what the standard of 
~ care is for an average, prudent cardiac surgeon 
1 .~ practicing in Virginia in 1981, therefore, I would like 
~ · to know what you base that statement upon. 
A That was based upon the standard of care 
in the practice or technique of coronary bypass surgery 
in the Onited States. 
0 You profess then to know what that 
standard of care is and that that is a set standard? 
A Yes. 
0 But you don't ~now what the standard is 
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1 in Virginia? 
2 A No. 
3 Q Do you know what it is in Maine? 
4 A Well, I would think in a 
5 Q Dr. Wittenstein, I don't want to know 
6 what you think. I want to know what you know. Do you 
7 know what the standard of care is in Maine? 
s A I do not know, but the standard of care 
9 in Maine shouldn't be any different from New York or 
10 California or Massachusetts. 
11 Q Shouldn't. That•s your opinion, it 
12 shouldn't be any different? 
13 A That's correct. 
14 0 But do you know if it is any different? 
15 A Among surgeons an accepted standard of 
16 care in this particular procedure 
17 0 Excuse me. Let me interrupt you here. I 
18 will let you explain all you want to, but the question I 
19 asked only requires a yes or no answer. 
20 A All right. 
21 Q Please give me that answer first. 
22 A Sorry. 
23 Q Do you know what the standard of care is 
2 4 in r-taine? 
25 A No. 
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0 Ok~y. now please explain anything you 
would like • 
A In surgery, in certain but not all 
operations, a national standard has evolved over the 
years. These are, of course, operations that are 
commonly performed, not something that's done maybe once 
in a lifetime by a surgeon; and various organizations 
have developed statistical data on the result of a 
particular operation, and they have become national 
standards. 
The American College of surgeons, for 
instance, accepts a six percent, or give or take a few 
percent, normal appendices removed in the patient with a 
diagnosis of acute appendicitis. And since coronary 
bypass is now the second most common operation performed 
in the United States, figures now are available on the 
mortality with this operation. 
Q Do you know what those figures are? 
A Yes. 
0 What are those figures? 
A Mortality should be less than two percent 
in good hands. So if in any community, whether it be 
Maine or Mississippi or wherever it is, a surgeon would 
2 have a mortality of ten percent or so, this would not 
then be standard of care in the eyes of surgical 
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1 societies for this particular operation. 
2 Q When you say the mortality based on these 
3 figures that you say some group has arrived at should be 
4 less than two percent, are you saying mortality for what 
5 period of time? I know that, of course are you 
6 talking about dying on the table, dyinq in the immediate 
7 24 hours after surgery, dying in a week after surgery, 
8 two years, five years? Is there any -- what is that two 
9 percent or less based on when you say mortality? 
10 A Most operations in most publications, 
11 when the question of mortality statistically is 
12 mentioned, include the day of surgery and the first 30 
13 days after surgery. 
14 0 And what -- if that study or the studies 
15 that you are speaking of mention it, what is the 
16 acceptable percentage of serious sequelae from coronary 
17 bypass surgery, i.e., stroke, something of that nature? 
18 A Stroke, I don't know, the myocardial 
19 infarct playa an important role because a certain number 
20 of patient• will get usually a very small myocardial 
21 infarct, and in most statistics it's about ten percent. 
22 0 Is that dangerous? 
23 A Well, it does some damage to the heart. 
24 In some patients it may be so large that they do and 
25 some it may be not even recognizable a few months later 
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1 on the electrocardiogram. 
2 0 Of course, the ones that it kills would 
3 immediately drop down into the two-percent figure? 
4 A Yes. 
5 Q Stroke also occurs, does it not? 
A Yes. 
0 And what is the stroke generally caused 
8 by in a post coronary surgery case? 
9 A Well, there are many, many different 
10 1 causes for stroke that occurs in surgery, and not just 
11 1 cardiac surgery, any type of surgery. 
I 
12 0 Would emboli be one? 
13 A Emboli can be a cause, yes. Emboli from 
14 the heart, or air embolus. But you don't get this in 
15 i abdominal surgery, for instance, which I 1m saying in 
16 many different kinds of operations stroke is a known 
17: complication. It usually is due to an episode of either 
I 
18 hypotension or hypertension during the anesthesia or 
19 during the surgery. That's probably the most common 
20 cause of a stroke durin9 surgery. 
21 Many patients have carotid artery disease 
22 and stenosis of the carotid artery and, therefore, they 
are more apt to get a stroke during surgery. As a 
matter of fact, many surgeons now will do -- if a 
patient has a carotid artery stenosis, will operate on 
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1 this first because the risk of stroke is high, and then 
2 a week later do the coronary artery bypass. Many who 
3 have done this will operate on both in the same sitti~g 
4 to avoid having the patient undergo two operations or 
5 having him get a myocardial infarct while he's 
6 recovering from his coronary artery surgery. This is 






0 You don't recall now what the percentages 
would be of those patients with stroke? 
A No. 
Q Are there any other things besides 
13 mortality, myocardial infarction -- myocardial 














Part of those will die and drop into the 
two-percent category? 
A Yes. 
Q Then there is stroke, which you don't 






Are there any other major sequelae? 
Bleeding is a very common complication. 
Of course, bleedings can result in death 
25 in which case they would drop down into the two percent. 
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l Can the bleeding cause other serious things to occur? 
I 
J 
A No. Most patients who bleed and thi3 
is a very high percentage -- have to be taken back to 
the operating room and the bleeding stopped. The usual 
complication in any surgery, you may get infection, you 
may get pneumonia, you may get any number of 
complications. 
Q If a surgeon had a mortality of less than 
half of a percent in his patients, would that be a good 
surgeon? 
11 A Yes. 
12. Q If he had a mortality of a percent or 
13 less, would that be an indication of a good surgeon? 
14 A Yes. 
15; Q Would mortality of two percent or less 
i' 
16 within the norms you are talking about be an indication 
17 of a good surgeon? 
18[ A I would accept that, yes. 
I 










0 Por coronary bypass surgery, yes, sir. 
Thank you. 
Is it fair to say that except possibly 
for California and Colorado, that you do not know what 
the standards for cardiac surgery for the average 
COMMONWEALTH REPORTING SERVICES 
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1 prudent cardiac surgeon practicing in any other states 



























Okay. Back again to your consideration 
of this particular case, what is your 
criticisms in this particular case? 
what are your 
A Well, I have only one criticism, as you 
say, in my letter. I mentioned in my letter this 
patient received excellent pre- and postoperative care 
for the complication that he had. My only criticism is 
that in my opinion the surgeon did not take proper 
precautions to prevent air from entering the heart. 
0 What precautions do you say should have 
been taken and were not? 
A Well, I personally think it was a mistake 
to cannulate the heart, that is with the vent, with a 
left atrium ventricle which was not properly filled. 
Q Please go over that once more with me. 
I'm not quite sure I understand. 
words. 
A I am referring to the surgeon's own 
0 
A 
May I have the operative report, please. 
The surgeon states --
What are you looking at? 
I'm looking at Dr. Crisler's operative 
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The operative note? 
No, it's not the operative note. It's 
4 the operative report. Excuse me for making the 
5 : 
I 
differential. We speak of the operative note as the 
6' handwritten note after the surgery. This is dictated. 
7 Q I see. Is it the one that is three pages 










A September -- no. 
0 September 15, '81? 
A That's correct. 
0 Okay. 
A On page 2, towards the end of the first 
14 paragraph, the surgeon dictates, •when the opening was 
lSI made in the right superior pulmonary vein --• 
Q Let me find that. 
17 Okay. I have got it. Go ahead. 
A •-- the heart was more empty than it 
ordinarily 1a, and some air entered the left atrium with 
tbe heart beating.• 
Q Okay. Now, what does that have to do 
with the mistake that you were saying that you 
considered a -- personally a mistake in something about 
cannulation? 
A Yes. When the ·heart is distended with 
76 
COMMONWEALTH REPORTING SERVICES 
r-------------------------------------------------------------~J 
1 blood, you have a positive pressure in the heart in all 
2 except in all chambers except the right atriu~. 
3 Q In all chambers except the right atrium? 
4 A Yes. 
5 Q And that's even when the heart is 
6 beating? 
7 A Yes. And so if you insert a vent into a 
9 ventricle which has which is filled with blood, blood 
9 will spurt out through the vent by virtue of the 
10 pressure inside the ventri -- inside the atrium1 and, 
11 therefore, the danger of air being -- of air entering 
12 the left heart is zero. 
13 When the pressure -- when the heart is 
14 partially empty, you may have a negative pressure in 
15 that chamber, which would therefore suck in air through 
16 that vent, and this is what apparently happened, which 
17 at least the surgeon describes that that is what 
18 happened. 
19 Q And how is this a mistake? I didn•t 
20 understand tbe point you were making about the --
21 A Well, the mistake was in inserting the 
22 cannula at that moment. 
23 Q By cannula are you meaning the vent? 
24 A That's the cannula. Let's stay with vent 
25 so we don•t get confused. 
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To insert the vent at that mo~ent when 
the heart was not maximally filled with blood. 
Q Doctor, when are these operative reports, 
as you like to put them, dictated by the surgeon? Are 
they done contemporaneously like in an autopsy where you 
have the microphone hanging right there, and as he makes 
the incision he says what's going on, or is it done 
after surgery? 
A It's done after surgery. The Joint 
Commission of Accreditation of Hospitals requires it be 
dictated within 24 hours. 
0 But it is done after surgery? 
A Yes. 
0 Doctor, is it your opinion that the mere 
occurrence of an air incident is proof of a mistake or 
improper technique? 
A The mere occurrence? 
0 Yes. 
A No. The mere occurrence of air in 
coronary bypass is an accident. 
Q What in this particular report makes you 
believe that there is a mistake? Is that that line that 
you have read into the record? 
A Yes. 
0 That line that was dictated by 
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1 Dr. Crisler after completion of the surgery? 
2 A Yes. 
3 0 Do you have any other criticisms of the 
4 surgery? 
5 A None whatsoever. 
6 Q Do you have any criticisms? I assume 
7 that you don't because you have said that the pre- and 
a postoperative care were excellent. 
9 A Yes. 
10 Q Do you have any opinions as to the cause 
11 of death of Mr. Hudson? 
12 A Yes. 
13 0 What are those opinions based upon? 
14 A They are based upon the description of 
15 the clinical course of the patient in the progress notes 
16 and Dr. Crisler's discharge summary or death summary and 
17 report of the neuropathologist. 
18 Q And based on those things, what is your 
19 opinion of the cause of death? 
20 A Air embolus to the brain. 
21 0 You are saying that you don•t recall 
22 seeing the autopsy report conducted --
23 A I have only the letter from, as I 
24 mentioned, Dr. Rorke. 
25 I'm seeing the autopsy report now for the 
79 
COMMONWEALTH REPORTING SERVICES 
~-------------------------------------------------------------~8 
first time. 
0 It was just handed to you by attorney for 
the Plaintiff? 
A That's correct. 
Q I would ask that you, in looking at that 
report, look to the comments by Dr. Edward Sperber, 
neuropathologist at the hospital. 
A Which ones? There are several pages. 
Q There is, I believe, one and then there 
is a second addendum to that. 
A I have not gotten to that yet. 
MR. SMITH: Off the record. 
(Whereupon, there was an off-the-record 
discussion.) 
BY MR. HARDY: 
Q 
labeled brain? 
BY MR. HARDY: 
Q 
12/15/81. 
would you please read the addendum. 
MR. HEILIG: You have read the sheet 
THE WITNESS: Yes. 
Read the addendum. I believe it's dated 
ao 
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1 A It's 12/15/81, that's correct. 
2 0 And it's by Dr. Edward Sperber? 
3 A Yes. 
4 8 The brain sections disclose ischemic 
5 cortical neuronal changes, old and recent. Ischemic 
6 changes are present in the sections of hippocampus. 
7 Vascular margination of polymorphonuclear leukocytes is 
R present in the deep white matter sections and in 
9 sections of pons. There is associated early 
10 myelinolytic change in these areas. 
11 •The gross and microscopic findings 
12 sug9est some type of diffuse hypoxemic process. The 
13 uncal cerebellar tonsil and pontine changes are 
14 consistent with herniation from cerebral edema.• 
15 The term diffuse hypoxemic episode, would 
16 you explain what that means. 
17 A Yes. That means that the entire brain, 
18 because it's diffused, did not get enough oxygen. 
19 Q In a situation where the brain is damaged 
20 by an ai~ emboli or embolism-- I'm not sure which is 
21 tbe singular of that -- but a bubble of air in the 
22 blood, is that the picture that would be presented by a 
23 bubble of blood a bubble of air -- excuse me -- going 
24 and stopping up a particular artery in the brain? 
25 A Usually it's not one bubble7 usually it's 
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many. 
Yes, it could be this picture. 
0 Do you know? 
A If it goes to only one small area of the 
A That's correct. 
Q If you have these changes throuqbout the 
l brain, how would that occur, if you know? This may be 
1 out of your area of specialty. How would an air bubble 
or bubbles cause diffuse, meaning throughout the brain, 
changes? 
l A I'm not a neuropathologist or a 
1 neurosurgeon. But there are really only two main 
1 arteries to the brain, the two carotid arteries7 and if 
1 air were to enter both of them and the air bubble, as 
1 ' you say, stopped in the skull where the artery -- the 
carotid artery branches out, then of course the entire 
2 brain would be affected. 
2 That's as far as I can go. 
2: 0 You are saying it would require air in a 
sufficient quantity to stop the flow in both carotids? 
A Yes. 
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1 Q Do you know what volume of air that is? 
2 Have there been any studies to your knowledge? 
3 A There may have been some, but I don't 
4 know. 
Q 5 Do you know a Dr. Fletcher H. McDowell? 
A 6 No. 
Q 7 If there had been one of the things that 
8 you have mentioned earlier, a severe event of hyper or 
9 hypo pressure -- I'm not sure of the exact term you used -~ 
10 A Tension. 
11 0 -- tension, would that be something that 
12 would cause a diffuse hypoxemia? 
13 A It would have to be very severe for a 
14 prolonged period of time. 
15 Q Do you know how long? 
15 A And would have to be hypotension, not 
17 hyper. 
18 Q Hypotension? 
19 A Yes. 
20 Q Could you quantify that in any way by how 
21 low and how long? 
22 A It would have to be close to zero for at 
23 least ten, fifteen minutes. 
24 0 Close to zero for ten to fifteen minutes. 
25 And when you say ciase to zero, ten, twenty? 
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A Yeah. 
Q Co~l~~. it be as high as thirty? 
~ .. 
A No, I don't think so. 
Q Twenty or below? 
A Yes. 
Q And when I say twenty, for most laymen 
who are thinking about this and see blood pressure, 
there are two elements, the systolic and diastolic. 
A Yes. 
Q Which one are you talking about? 
A Systolic. 
MR. HARDY: Doctor, thank you very much. 
You have been more than patient with my stumbling 
questioning. 
~HE WITNESS: Sorry I was impatient at 
one time. 
EXAMINATION 
BY MR. HEILIG: 
0 Doctor, have you ever been to Norfolk, 
Virginia? 
A No. 
Q Have you ever been to Virginia? 
A Yes. 








When did you go to Virginia? 
I visited my friend Dave Hume in 1958. 
1958? 
4 A Yes. 
5 Q Was Dr. Hurne then affiliated with the 
6 Medical College of Virginia? 
7 A He was chairman of the Department of 
8 Surgery. 
9 Q Was that a professional visit or was that 









0 Okay. Besides the social aspect of it, 
why or tell me how it was professional in nature. 
A Well, when physicians, especially in 
academic medicine, visit each other they are interested 
in learning what their friends do, their latest research 
projects, et cetera, so in that way it is both 
18 professional and social. I visited the school and saw 





Q Did you observe any operative procedures 
at the Medical College of Virginia that you can recall? 
A No. 
0 Did you -- in 1958 do you happen to 
24 recall whether or not you discussed coronary bypass 
25 surgery with Dr. Hurne? 
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A I did not. It was not done in '58. 
If I may interrupt, I think the surgeon 
in Richmond who retired is Boshar, B-o-s-h-a-r. 
MR. HARDY: Dr. Boshar. Thank you. I 
know him. 
AY MR. HEILIG: 
Q Doctor, have you yourself published any 
papers on coronary bypass surgery? 
A No. 
Q And you have never published a book on 
the subject? 
A No. I have demonstrated it in several 
places, especially at the University of Berlin when I 
was guest professor there about five or six years ago. 
0 You are not now and never have been 
licensed to practice medicine in Virginia? 
A No. 
Q When is the last time you performed 
personally anywhere, Doctor, a double bypass procedure 
such as tbe one that was performed on Mr. Hudson in 
1981? 
A That was probably four months ago. 
Q At OCLA? 
A No. As I mentioned earlier, UCLA has 
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1 five hospitals. At Olive View Medical Center we do --
2 it's a very complicated story, but we do our cardiac 
3 surgery at Valley Presbyterian Hospital because of state 
4 bureaucratic problems. 
5 Q Doctor, in 1981, approximately how many 
6 of these type surgical procedures would you perform in a 
7 year as the operator, approximately? 
a A Okay. Our total volume, again because of 
9 bureaucratic administrative restraints, have been around 
10 50 cases a year -- that includes valves also. I can't 
11 give you a breakdown -- out of a potential of 350. 
12 Q You would perform approximately 50 a 
13 year? 
14 A Yes. 
15 Q All right, sir. Now, Doctor, you are not 
16 a member of any Virginia medical societies, are you? 
17 A No. 
18 0 Do you read any Virginia medical society 
19 publications? 
20 A No. 
21 0 Doctor, you indicated that the 
22 presurgical and the postoperative care in your opinion 
23 was good. 
24 A Yes. 
25 Q You don't have any problem with the fact 
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that in this particular patient the surgery was 
indicated and the choice of the surgical procedure wa~ 
correct? 
A No problem. 
Q Doctor, you would also allow, I suppose, 
that Mr. Hudson was a patient in which stroke was likely 
to occur as a complication' is that correct? 
A I didn 1 t indicate this anywhere, did I? 
Q Would you say that based upon your review 
of the record? 
A No, I wouldn't say that. He was only 44 
1 years old. 
0 Well, would you describe him as having 
severe coronary arteriosclerosis? 
A Yes. 
0 Would that have any affect on a patient's 
would he be more predisposed to have a stroke than a, 
1 based upon your review of the records, normal patient, 
1 if there is such a thing, that would undergo bypass 
2- surgery of this type? 
A No. 
2 0 Doctor, you indicated the records and the 
2, materials that you reviewed in this case. Does your 
I 
II 
2A review of the physicians' notes or the nurses' notes or 
I 
Z~ any of the documents that you have reviewed in 
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1 connection with Nr. Hudson reveal that in your opinion 
2 any nurse associated with Norfolk General Hospital did 
3 anything below the applicable standard of care as you 


























Do you know who Dr. Edwin Robey is? 
No. 
0 Do you have an opinion as to whether or 
not Dr. Robey, who was listed on the operative note as 
being an assistant do you have any opinion as to 
whether Dr. Robey did anything wrong in this case? 
A I have no opinion because I don't --
didn't see anything that I would have any criticism. 
0 so you don't believe that any -- based 
upon your review of the records, that any nurse or any 
person associated with this operation did anything wrong 
other than Dr. Crisler' is that correct? 
A That's correct. 
0 Doctor, you indicated in answers to 
Mr. Hardy's questions that you consulted no authorities 
in arriving at your opinions that you have given us this 
morning. Did you have consult with any of your 




Doctor, do you plan to come to Virginia 
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and testify if need be in this particular case? 
A If I am able to. 
Q How did you come to get involved in this 




Q How was that? 
A I was at one time a consultant to the 
Medical Quality -- what's -- help me. 
9 MR. SMITH: Medical Quality Foundation. 
10 THE WITNESS: Medical Quality Foundation. 
11 
12 BY MR. HEILIG: 
13 0 You were a consultant to the Medical 
14 Quality Foundation? 
15 A Yes. 
16 0 What is the Medical Quality Foundation? 
17 A To the best of my knowledge this is a 
18 foundation in Virginia or West Virginia that is en9aged 
19 in obtaining medical experts. 
20 Q As I understand it, Doctor, what you are 
21 telling me is that the Medical Quality Foundation is an 
22 entity or an organization that, upon request, will 
23 provide to the inquirer names or a name of an expert 
24 witness who would testify or who would review a medical 
25 ' case? 
30 









That's correct. That's my understanding, 
How did you firse become a consultant to 
4 the Medical Quality Foundation, and when was that? 








Approximately 1977 or '78? 
I would think, yes. 
And how did you first become affiliated 
10 with the Medical Quality Foundation? 
11 A They approached me and asked me would I 







Okay. How did they approach you? 
By letter. 
You don•t still have that letter by any 











0 How did you respond to that letter? With 
a letter agreeing? 
A With a letter, yes, agreeing that I would 
be willin9 to do this. 
0 And have you done it in the past other 
than with this particular case? 
A Yes. 
0 Did you start reviewing cases that were 




1 referred to you by this foundation in 1977 or 1978? 
A Yes. 
3 Q Approximately how many cases have you 
4 reviewed for the Medical Quality Foundation since 1977 
5 or 197A? 
6 A Six or seven. 
7 Q Six or seven? 
8 A Yes. 
9 I 0 l-7ould they ask you to review the records 
10 and then write an opinion? 
11 A Yes. 
12 Q And to whom would you write that opinion 
13 letter? 
A To the Medical Care Poundation or Medical 
15 , Quality Foundation. 
I 
16 0 Would they be the conduit who forwarded 
171 you the records, or would you forward-- receive the 
I 
18i records directly from an attorney or from--
19 A No, they would send it to me. 
Q They would send it to you. 
And you would review the records and 
prepare for them a written opinion, and would then you 
be compensated for that letter? 
A Yes. 
Q At what rate? 
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1 A I think it was an hourly rate, if I 
2 recall, just like the California State Board of Medical 
3 Examiners. we just now called a board of Medical 




















Q The Medical Quality Foundation, what 
would they do with that opinion letter, if you know? 
A Yes. As far as I know they would send it 
to the attorney. 
0 Okay. And then what would occur in the 
normal course after that? 
A Either nothing or what happens today, a 
deposition. 
0 All right. You say that since 1977 or 
1978 you have reviewed five to seven cases? 
A I said five or six. 
0 Pive or six cases. 
Of those five or six cases that you 
reviewed, how many depositions besides this one, if you 
know·? 
A Not more than three. 
Q That wouldn't include this one; this 
23 would be your fourth? 
24 A As far as I can recollect, yes. 
25 Q Of those three cases that involved a 
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1 subsequent deposition, have any of those three led to 
2 testimony in court? 
6 And when was that? Do you have any idea, 
9 In 1982? 
10 It was either '82 or '83. 
11 Your records would reveal what year? 
12 I have the records, yes. 
13 1 Do you recall what sort of case that was, 










A I think it was a dissecting aneurysm. 
0 Was it your opinion in that case that the 
operator was guilty of medical negli9ence? 
A Yes. 
Q Of all of the cases that you have 
reviewed tbat have been forwarded to you by the Medical 
Quality roundation, have any of those cases involved 
review for attorneys other than plaintiffs' attorneys? 
A No, but I would say the vast majority of 
records I reviewed at the request, either through the 
school or through attorneys in California, have been for 
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Q In California have you ever testified for 
a defendant in a medical malpractice case? 
A Yes. 
Q Have you ever testified for a plaintiff 
in a medical malpractice case? 
A In California? 
In California. Q 
A 
in court. 
Not in court. In writing, yes, but not 
Q Do you have a written contract with 
Medical Quality Foundation? 
A No, and I have no longer been in contact 
with them for at least two years. 
Q For at least 
A Two years. 
Q Why is that? Is that a personal choice 
or lack of time or 
19 A Lack of time, personal choice, and I have 
20 heard some rumors about the gentleman who runs it. 
21 Q Let's hear what you heard, Doctor, which 
22 led to your personal choice. 





Doctor -- oh, gosh. 
It's not Dr. Jacobs, is it? 
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1 A Yes. 
2 Q What did you hear about Dr. Jacobs? 
3 A I can't give you the exact details except 
4 it was not very favorable. 
5 Q Can you just sort of give me the flavor. 
6 I know you can't give me the details. I am certain that 
I 
7 1: entered your choice of not being a consultant with this 
a outfit anymore, and I would like to know what you heard, 
9 generally speaking, that turned you off, so to speak. 
10, A I can only say I don't remember the 
I 
11: details. It had something to do with him being either 
1~~~ investigated or sued or prosecuted. I can't tell you 
I 
ll the details. 
Q Have you ever met Dr. Jacobs? 
A No. I know that our former chairman of 
the Department of Radiology at UCLA also has been a 
consultant to him, but I don't know whether he still is 
1 or not, and it may have come through him that I was 
1 approached. 
2 Q Is it safe to say this is the last case 
2 that you have reviewed for Medical Quality Foundation? 
A Yes. 
Q Doctor, can you give us about one minute? 
A Sure. 
MR. HEILIG: That's all I have. Thank 
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1 you very much. 




MR. HARDY: Of your own witness? 






10 BY MR. SMITH: 
11 Q Bas Dr. Jacobs or anyone for or on behalf 
12 of the Medical Quality Foundation influenced your 















As a matter of fact, on at least one or 
two occasions I wrote him that there was no case. 
Q In your opinion is there a national 
standard concerning coronary bypass surgery as to how to 
prevent air from entering in the type of venting that ve 
saw here? 
MR. HARDY: I would object to the 
23 question as leading since he's your expert. 
24 
25 
MR. SMITH: That's fine. 
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l BY ~lR. S~tiTH: 
:! 0 Go ahead and answer the question. 
3 A There is no standard other than what I 
4 mentionedJ that it's the most dreaded complication of 
5 every cardiac surgeon, and everybody does everything he 
6 can do and can think of to prevent it: and that is 
7 primarily that at the end of the bypass attempting to 
a remove all air that may have been in the aorta primarily 
g, by sticking a needle in the aorta many times and trying 
10 to evacuate all the air. 
11 Q Was that done here? 
12, A I think it was. I would have to go back 
13 to the record. 
14 Yes, I remember he did, indeed, do this, 
15 yes. As a matter of fact, he describes he saw air 
16 coming out around the aorta. 
1 0 In your review of the records was there 
1 3nything to indicate the type of hypotension that you 
:JI 
talked about that could have caused the diffuse hypoxia 
of air? 
I 
2 A No. 
2 MR. SMITH: That's all. 
2 You have a right to read the transcript 
2 of the deposition. You can waive that right. That's up 
to you. What would you like to do? 
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l THE ~liTNESS: I will waive it. 
2 l'!R. HBILIG: I would like him to read it. 
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Deposition upon oral examination of 
2 TIMOTHY CRAIG WOLFGANG, M.D., taken on behalf of the 
3 Plaintiff, before Diane Mason Gray, RPR, a Notary 
4 Public in and for the Commonwealth of Virginia, 
5 taken pursuant to notice, commencing at'l0:40 a.m., 
6 on the 6th day of November, 1984, at the office of 
7 Harlan, Knight, Dudley & Pincus, 1350 Sovran Center, 
8 Norfolk, Virginia; and this in accordance with the 
9 Rules of the Supreme Court of Virginia, 1950, 
10 as amended. 
11 
12 * * * * * 
13 
TIMOTHY CRAIG WOLFGANG, M.D., 
called as a witness, having been 
first duly sworn, was examined and 








BY 1·1R. HARDY: 
Q would you please state your full name. 
A Timothy Craig, C-r-a-i-g, t-Jol fgang·, 
w-o-1-f-g-a-n-g. 
Q Dr. Wolfgang, my name's Bob Hardy. I 
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1 represent Dr. Crisler, Dr. Brickman, and Surgical 
2 Specialists in this case involving Jack Hudson. 
3 You have been named as someone who 
4 possibly will testify in this matter as an expert. 
5 witness, and the purpose of this deposition is to go 
6 over your knowledge of this case and what your testimony 
7 might be in that case. I'll be asking you questions 
8 involving this cardiac case, and if at any time you 
9 don't understand my questions, if I'm unclear, please 





















What's your age, sir? 
Thirty-seven. 
Are you married? 
Yes. 
How many children? 
Four. 
vlould you give me your educational 









Penn State University, four years 
What was your degree? 
It was a Bachelor of Science. 
In what field? 
10~ 
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1 A It was premedicine. 
2 Q Premed. 
3 ! A And then Thomas Jefferson University with 
4 an M.D. degree in 1972. That was four years, 196~ to 
5 '72. 1972 to 1973 it was a surgical internship in 
6 Hartford Hospital in Hartford, Connecticut, and 1973 to 
7 1977 was general surgery residency at the Medical 
8 College of Virginia in Richmond, Virginia. 1977 to 1979 
9 was cardiac surgery residency training at the Medical 
10 College of Virginia, and I have been on staff at the 
~ . 
11 Medical College of Virginia since 1979. 
12 Q You completed your cardiac surgical 
13 residency at MCV on what day -- not day exactly -- what 
14 year? 
15 A June 1979. 
16 Q And you were -- you've been on staff at 
17 MCV since that time? 
18 A I finished my training. I went on the 
19 staff, yes. 
20 Q Have you ever practiced as a private 
21 physician in any location? 
22 A I don't know what the difference --
23 Q I guess, in other words, not associated 
24 with the medical collegef have you had a private 
25 practice at any time? 
lOS 
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1 A r•ve always been associated with the 
2 Medical College of Virginia. 
3 Q And you have never had just a private 
4 practice, I guess that•s what r•m saying. 
5 A Well, we have a private practice, but we 
6 work at the medical college. 
7 Q Is it a clinic-type practice sort of 
8 thing where you come in, or is it a private practice? 
9 A Private practice. 
10 Q Could you give m .. e. a rough breakdown then 
11 of what your job is at the Medical College of Virginia 
12 and how that private practice relates and what 
13 percentage and the sort of things you do? 
14 A Well, I'm primarily a cardiac surgeon. 
15 I'm board certified in cardiothoracic surgery. 
16 Q When did you receive your board 
17 certification? 
18 A I guess it was about 1981. It takes 
19 about two years, I think. 
20 Q And you think you got it in 1981? 
21 A You take your examinations after you 
22 finish your training, and it takes a year or two to pass 
23 your exams. I can't remember the exact date. I think 
24 it was 1981! and you can do either cardiac or thoracic 
25 or both. I do primarily cardiac, and that•s 90 percent 
'"0..-. ~ , 
...... 4 
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1 of my work, and 10 percent may be thoracic. Of the 
2 cardiac I do, I do primarily adult-acquired cardiac 
3 disease. And I perform about 200 or 250 adult-acquired 
4 bypass operations or, quote, open heart surgeries .a 
5 year. 
6 










You say 200 to 250 adult bypass surgeries 
Adult, quote, open heart. 
So you mean valve replacement? 
Yes, including b9~h. 
And how many of those 200 or the 250 























Probably 70 percent. That's a rough 
What was your practice as of 1981? 
You are asking the number of cases? 
How many cases had you done at that time? 
Probably the case load by 1981 was around 
That you personally --
Yes. 
-- participated in? 
Yes, that were my cases. 
Of those 200, were you the lead surgeon 
25 i on all 200 of those? 
CONMON~·TEALT:i REPORTING SERVICES 
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1 A Yes. 
2 Q Have you had any experience or practice 
3 at any location outside of Medical College of Virginia 
4 as far as cardiac surgery is concerned? 
. 
5 A We occasionally go to the McGuire V.A. 
6 Hospital in Richmond, and I occasionally do cardiac 
7 surgery out there. 198lr that would have been about one 
8 case a week. 
9 Q And the McGuire V.A. Hospital is 
10 somewhere in Richmond or just op~side of it? 
11 A It is in Richmond. 
12 0 Could you give me some of the groups that 
13 you may belong to that have anything to do with cardiac 
14 surgery, and by that I mean medical societies, that sort 
15 of thing? 
16 A I am not a· member of a thoracic medical 
17 society. I belong to the Humera Society, which is one 
18 of affiliated people who have completed training at MCV 
19 Hospital. 
20 Q Do you ever attend any state or national 
21 conventions of cardiac surgeons? 
22 A Yes. 
23 Q When was the last one that you can recall 
24 that you attended? 
25 A The last one was the American Association 
iC9 
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1 of -- which meeting was it? It was in New York. It was 
2 the International Heart Transplant Society met in New 
3 York City, and that preceded a meeting, which I'm trying 
41: to dec ide which group it was. I think it was the 
. 
5, American Association of Thoracic Surgeons, which is the 
6 meeting that followed that particular meeting. They 
7 coDe together. The first two days are the heart 
8 transplant meetings, and the next three days are the 
9 i' society meetings. 
10 Q And that's the ~~erican society of 
11 A American Association of Thoracic 
12 Surgeons. 
13 1 Q And when you say thor~cic, that included 
cardiac surgery? 
A Yes. 
1 Q Did you attend that second meeting also 
as well as the transplant? 
A Yes. 
Q When was that meeting? 
A I think it was March or April of 1982 --
'84. No. Yeah. It was this last year. They tend to 
run together after a while. 
Q At that meeting was there any discussion 
of or any papers presented concerning cardiac bypass 
surgery? 
COMMONWEALTH REPORTING SERVICES 
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1 A Yes. 
2 Q Can you recall who presented them? 
3 A No, I can't tell you. 
4 Q Do you recall what the subject mat~er 
. 
5 consisted of or what the presentations were addressing 
6 in particular about bypass surgery? 
7 A I couldn't give you an accurate answer to 
8 that. 
9 Q Do you have any recollection at all? was 
10 there a specific problem that ~~s discussed? 
11 A Well, they cover a whole gambit of topics 
12 from types of cardioplegia to congenital heart 
13 reconstructions to types of grafts to be used. I don't 
14 think there were any earth shattering discussions at the 
15 meeting that I could point out. 
16 Q To your recollection, was there anything 
17 in that meeting concerning bypass surgery and the use of 
18 vents in bypass surgery? 
19 A I don't recall anything being presented. 
20 Q In any of the meetings that you may have 
21 gone to prior to this meeting, and by meetings, I mean 
22 meetings of cardiac -- cardiothoracic surgeon groups 
23 either in Virginia or in the nation, are there any that 
24 you can recall to me that presented papers or discussed 
25 matters concerning open heart surgery and the use of 
111. 
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1 vents or vent techniques? 
2 A No. 
3 Q In your residency program at MCV, who was -~ 
4 or maybe there's more than one. Who were your primary 
5 instructors in that residency program? 
611 
I 
A Dr. Richard Lower was the primary 
7 instructor. 
I, a I. 
I 
Q Were there any other major persons 
9 involved in the residency program? 
10 A At the time of my training, Dr. Lazer 
~ 
111 Greenfield was also involved. Dr. Szentpetery, 
I 
12 5-z-e-n-t-p-e-t-e-r-y, and Dr. Louis Mozier. 
13 Q Of those persons, how many of them are 
14 still currently practicing or associated with MCV in the 
1 I cardiac program? 
1 A Dr. Lower and Dr. Szentpetery. 
Q Dr. Wolfgang, have you ever observed any 
open heart surgeries in the Tidewater area? 
A No. 
Q Do you have -- do you know who the 
cardiothoracic surgeons in Norfolk are? 
A Well, I know-- I can't name all of them. 
I know some of them. 
Q Could you tell me who you know? 
A Well, Dr. Brickman, I've met him before. 
112 
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1 Dr. Crisler I know by name and I know through this case, 
2 and I'm trying to remember the name of the other fellow 
3 that goes to the Humera Society. There's one other 
4 member I know very well. I can't remember his last 
5 name. 
6 Q And the other-member that you know, is he 



















Do you know any other cardiothoracic 
surgeons practicing in Norfolk? 
A No. 
0 Do you know any of the cardiothoracic 
surgeons practicing in any of the other, let's say, 
seven cities that make up Tidewater besides Norfolk, and 
by that I mean Virginia Beach, Portsmouth, Chesapeake, 
Suffolk, Newport News, or Hampton? 
A I know one of the surgeons in -- at the 
Riverside Hospital. 




Dr. William Olds. 
Riverside Hospital. What city? 
Newport News. 
23 Q Have you ever watched any operation 
24 conducted by Dr. Olds? 
25 A Not a cardiac operation. 
113 
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l Q You then have watched him do something, I 
2 take it, from your answer? 
3 A Doctor Olds was a general surgery 
41 resident at the Medical College of Virginia. He went on 
5 to and did cardidc training elsewhere and is apparently 
6 in practice at Riverside Hospital. 
7. Q So you saw him while he was in general 
a surgery up at MCV? 
9 A Yes. 
101 Q Have you ever seen any open heart surgery .. 
11 conducted anywhere else in this state other than in the 
12 Richmond area at MCV or at the V.A. Hospital there? 
13 A No. 
14 Q Did you attend the meeting of the 






Have you ever seen any films or video 
18, tapes presented at any of these cardiothoracic surgical 
19 society meetings that you may have been to depicting 
20 actual open heart surgery, by that I mean coronary 
21 bypass or valve replacement surgery? 
22 A Yes. 
23 Q You have. Where have you seen those? 
24 A Usually the Society of Thoracic Surgery 
25 has a film session, oh, on Mondays during their 
11·1: 
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1 meetings, and they show films of interesting cases. 
2 Q When is the last time that you can recall 
3 seeing some films of this sort? 
4 A I guess it was 1983 at that meeting, but 
. 
5 I can't remember where I went to the meeting. 
6 Q It was a meeting of the Society of 
7 Thoracic Surgeons? 
8 A Yes. 
9 Q In 1983. Do you recall any other 
10 instances? 
11 A Not at this time, no. 
12 Q In that meeting at the Society of 
13 Thoracic Surgeons in 1983, were there films of bypass 
14 operations? 
15 A I don't think so. 
16 Q Were there films of valve replacement 
17 operations? 
18 A I don't think so. 
19 Q What were the open heart surgery films 
20 that you were referring to then? 
21 A As I recall, the ones -- the last movie I 
22 can remember seeing that may have been at that meeting 
23 was a movie about reconstruction for ventricular 
24 aneurysm. It may have been actually at the meeting in 
25 New York because the films -- you don't tend to remember 
i15 
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1 where you saw them -- but it showed a different type of 
2 reconstruction for left ventricular aneurysms. 
3 Q Do you know Dr. Henry Bonson? 
4 A I know of Dr. Henry Benson. 
5 Q Who is he? 
6 A He's the chairman of the I guess the 
7 Division of Cardiac Surgery up at Pittsburgh, University 
8 of Pittsburgh. 
9 Q Do you know Dr. Vincent Gott? 
10 A I know Dr. Vincen~ Gott. 
11 Q Do you know him personally? 
12 A He gave me part of my examination for my 
13 boards, but I do not consider myself knowing him 
14 personally. 
15 0 Where does Dr. Gott practice, and what 
16 does he do, if you know? 
17 A He was at Johns Hopkins, and as far as I 
18 I I 
: i 
know, he's still there. 
19 Q What's his position, if you know? 
20 A I believe he's a cardiothoracic surgeon 
21.. there. 
22 Q Have you ever discussed or they ever 
23 given you any portion of your training in cardiac 
24 surgery other than what you have mentioned, which is 
2~ that Dr. Gott apparently administered part of your 
i_ts 
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1 boards to you? 
2 A They referring to who? 
3 Q Dr. Gott or Dr. Bonson. 
4 A No. 
5 Q Have you ever heard of or: Wittenstein? 
6 A Not until this case. 
7 Q That was the first time you'd ever heard 
8 of him? 
9 A Yes. 
10 Q How did you hear of him in connection 
~ 
11 with this case? 
12 A I received copies of the letter he wrote 
13 stating an opinion concerning the case. 
14 Q Where did you receive those letters from 
15 or that letter from Dr. Wittenstein? I mean, who did 
16 you receive it from? 
17 A From the lawyer for, I guess, the 
18 plaintiff. 
19 Q Plaintiff's attorneys? 
20 A Yes. 
21 Q Have you ever spoken with 
22 Dr. Wittenstein? 
23 A No. 
24 Q Have you ever corresponded with him? 
25 A No. 
117 
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1 Q Have you read the transcript of 
2 Dr. Wittenstein's deposition? 
3 A I saw a copy of that this morning, and I 
4 read two pages. 
. 
5 Q Is there any reason -- is there any 
6 1 special two pages you read, or were you directed to two 
7: particular pages, or did you just open it and read the 
8 first two pages? 
9 A No. I was directed to two pages. 
10 Q Which two pages were you directed to? 
# • 
11 A His comments concerning the insertion of 
12 the vent during the operation in question. 
13 Q Could you look through this copy of 
14 Dr. Wittenstein's deposition and find the pages that you 
15 are referring to? 
16 A This is going to be hard to do. 
17 
18 (Whereupon, there was an off-the-record 
discussion.) 
20 
21 THE WITNESS: It was, I guess, pages -- I 
22 started around page 73, and I read through it rather 
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1 BY MR. HARDY: 
2 Q May I see that back, please? You are 
3 discussing where Dr. Wittenstein is referring to 
4 or. Crisler's operative note concerning insertion .of the 
5 vent? 
6 A Yes. 
7 Q That's the only portion of his deposition 
8 that you have read at this point? 
9 A Yes. 
10 MR. HEILIG: Tha~~s pages 74 --
11 MR. HARDY: Seventy-three through 75. 
12 
13 BY MR. HARDY: 
14 Q Dr. Wolfgang, how did you come to be 
15 involved in this case? 
16 A I don't remember, it's been so long. I 
17 think I had a letter asking me, or I guess it was a 
18 letter, a formal letter asking me if I would review the 
19 case, I suppose. I really don't remember, it's been 
20 that long. 
21 Q Do you recall who that letter would have 
22 been from? 
23 A I think the lawyers for the plaintiff, 
24 the attorneys for the plaintiff. 
25 Q Do you recall how they got your name? 
i19 
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1 A No. 
2 Q Did you, in fact, then write an opinion 
3 letter for them in this case? 
4 A Yes. 
5, Q I show you here a letter on your 
6 stationery. It says Timothy C. Wolfgang at the top, 
1' dated April 6, 1983, and just ask you if that's the 
a letter, the opinion letter that you wrote for the 
9 plaintiff's attorneys? 
10 A Yes. 
11 Q Do you have a copy of that letter with 
12 you? 
A As a matter of fact, I do. 
Q You have a copy of that letter with you? 
15 A Yes, I do. 
16 Q Dr. Wolfgang, in doing open heart 
17 surgery, would you please explain to me your technique 
18' for vent placement and your decision process as to when 
19 you use a vent and when you don't? 
20 A Well, for coronary bypass operations, I 
21 use a vent if I believe it's going to be a difficult 
22· case and I need optimal exposure to what I'm going to 
23 do, and I will use a vent also if the heart becomes 
24 distended to decompress the left ventricle, and I tend 
2S to use the vent on most operations that are redo 
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1 operations or a second operation. Technique of 
2 inserting the vent from my standpoint is, I institute 
3 bypass and cool the heart to whatever temperature I've 
4 chosen. 
5 Q Let me break that down a ~ittle bit. 
6 When you institute bypass, would you please go through 
1 it step by step for me from cannulation through whatever 
8 steps that you take? 
9 A Well, the first step is to cannulate with 
10 a cannula in the arterial syste~ using the ascending 
11 aorta and one or two cannu -- one cannula in the aorta 
12 and one or two cannulas through the right atrium, and 
13 then you connect those to the bypass machine; and as we 
14 say, you go on bypass, so the machine takes over the 
15 function of the heart. It drains the right atrium and 
16 returns the blood to the ascending aorta, and the heart 
17 does not have to do any further work. Once that's 
18 accomplished, you can adjust the temperature of the 
19 patient, and when you cool the patient, the heart 
20 usually will go into a ventricular fibrillation. 
21 Q Wt'luld you explain to me in th~ :., ~: ... ~r 
22 what you are talking about when you say cool the 
23 patient? 
24 A Well, the bypass machine has a heating 
. 
25 and a cooling element built into it so you can control 
1Z1 
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the total body temperature of the patient, and depending 
on what type of surgery you ~re going to do, you may 
want to cool the patient at different temperatures. The 
reason to cool the patient is to protect the heart· by 
decreasing oxygen demands, and also it tends to let you 
produce the entire patient at lower flow rates without 
harm to the patient. 
Q You had mentioned there that you may want 
to cool the patient to different temperatures depending 
on the operation that you are doing. Could you explain 
what factors go into your decision as to what 
temperature to cool a pati~nt? In other words, does it 
make any difference if it's a single bypass as opposed 
to a double as opposed to a triple, or are there some 
other things in that decision process as to what 
temperature you want to cool the patient to? 
A You want to primarily protect the heart 
itself, the myocardium, and the primary way of 
protecting it is to keep it cold. If you cool the heart 
down to a lower temperature, it tends to have more 
protection, and if the patient himself is cooler, the 
heart tends to stay cooler. It won't warm up as 
quickly, so if you are expecting a more complicated or a 
more lengthy operation, you may want to take the patient 
down to a lower temperature to offer more protection to 
·i?~ 
J-~,... 
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1 the heart muscle. 
2 Q Could you give me some examples of the 
3 type of operations where you would expect that and would 
4 lower them to the lower temperature? 
5 A Well, if I were going to do, say, a 
6 double valve replacement, which might require a longer 
7 time, I might take the patient down to 24 or 26 degrees 
8 centigrade. For a double or triple bypass operation, we 
9 only go to 28 degrees centigrade. For aneurysms of the 
10 aorta, you might want to go dow~.to 18 or 20 degrees 
11 centigrade, depending on how long you think the 
12 operation's going to be. 
13 Q Excuse me. I didn't mean to interrupt 
14 you. So with a double bypass operation, you would say 
15 that you would go down to 38 -- 28 to 30 degrees? 
16 A Usually. That's almost personal 
17 preference. There's no general rule to how cool you 
18 take the patient. When you do the bypass operation, or 
19 when you do most of the operations, you also cool the 
20 heart primarily separate from cooling the patient. 
21 Q You are referring to cardioplegia? 
22 A Yes. You clamp the aorta, and you inject 
23 a solution into the aorta that goes through the coronary 
24 circulation so that the heart muscle itself is usually 
25 much colder than the patient is. The reason to cool the 
1.23 
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1: patient is to prevent the heart from warming more 
rapidly. 
Q I think we may have that out of order. 
Let's go back to the order of the operation where,you 
said you cannulate the ascending a~rta and then one or 
two cannulas in the right atrium or the venous side. 
You then adjust the temperature of the patient by the 
bypass machine, and we've talked about that, and for a 









From that point, what's the next step? 
Well, if I'm -- once -- the heart usually 
14 will fibrillate when it's being cooled down. Some 
hearts fibrillate sooner than others, and I usually 
insert the vent once the heart fibrillates, and that's a 
matter of personal preference. 
Q That is if you are using a vent? 
A That is if I decide to use it. 
Q At a temperature of 28 to 30 degrees, you 
indicate that the heart usually fibrillates. Could you 
give me some idea in your experience as to what 
percentage of patients fibrillate spontaneously at that 
temperature? 
A Ninety-eight percent of the hearts will 
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Q What do you do with the 10 percent that 
don't? 
A I take them down to a colder temperature 
until they fibrillate, or I use a fibrillator cord, 
which we have a special pad that you put on the heart, 
and you can intentionally fibrillate the heart. It's 
connected to a unit that •·s off the table. 
0 You mean electric~! fibrillate? 
A Electrically fibrillate the heart. 
Q Does fibrillation of the heart result in 




Could you explain what that is? 
Well, most people will say that a 
fibrillating heart uses more oxygen than a beating 
heart. I can't quote you where those studies come from, 
but the oxygen demand is higher for a heart in 
fibrillation. 
Q In those cases in which you use a vent, I 
believe you said you use one generally in a redo 




Where do you place the vent? In other 
125 
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words, where do you make the incision for placement of 
the vent? 
A Insert the vent through the right 
superior pulmonary vein. 
Q That's what you do personally? 
A Yes. 
Q Are there other places that you know of 
that 
A Yes. 
0 -- people do ven~ and are acceptable? 
A Some people vent through the apex of the 
left ventricle, and some people vent through the root of 
the aorta when they cross clamp, and some people will 
vent through the pulmonary artery. 
Q And all of those are equally acceptable 
means? 
1 A It's a matter of opinion. I think a vent 
1 through the right superior pulmonary vein gives you your 
1 best decompression. 
2 Q I guess, let me give -- define a little 
2 bit what I mean by acceptable means. You have selected 
2 the technique that you have selected through the 
superior pulmonary vein because maybe that's what you 
were taught, and you may have looked at other 
2 techniques, and there has been some weighing going on as 
iZS 
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1 to benefits as opposed to risks of that particular 
2 technique in opposition to the other techniques that you 
3 have mentioned; is that correct? 
4 A The most common place to vent is t~rough 
5 the right superior pulmonary vein. Why 'that's chosen 
6 overall as being the best place to vent, I'm not sure. 
7 Q Maybe I assumed too much. You place it 
8 in the right superior pulmonary vein in the manner that 
9 you have previously described? 
10 A You place it through the right superior 
~ 
11 pulmonary vein. 
12 0 In the manner you've previously 
13 described, because that is the most common way, as far 
14 as you know, of doing it, or is that the way you were 
15 taught, or I just want to know why you do that. 
16 A That's one of the ways I was taught. 
17 That's the preference I have for venting. 
18 Q That's what I wanted to get to. Why is 
19 that a preference for you to place the vent? What 
20 factors do you take into consideration that you use this 
21 technique as opposed to the others you've told us about? 
22 A Well, when you vent through the apex of 
23 the ventricle, you have to, number one, be able to get 
24 to the apex ventricle, which can be difficult to do, 
25 especially on a second operation, and it becomes 
i27 
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somewhat dangerous when you remove the vent at the end 
of the operation to close the hole and not have 
bleeding. If you vent through the root of the aorta or 
through the root of the pulmonary artery, you tend not 
to decompress the left ventricle as weli. So I think 
the best place to insert the vent is through the right 
superior pulmonary vein. 
a That gets back to what I was trying to 
get to before, and I may have been unclear. You have 
said that these are techniques that are used by 
~ . 
qualified cardiothoracic surgeons, meaning that apex of 
the ventricle pulmonary artery and aorta, I think you 
said 
A Um-hum. 
Q those are all qualified techniques 
used by qualified cardiac surgeons. They have chosen 
those techniques for the reasons they have chosen. Your 
reasons that you have chosen is because you've looked at 
them and compared them with techniques used by other 
people, and you have more or less weighed the benefits 
against the bad portions of those techniques and decided 
that the technique that you find best is the one through 
the pulmonary vein? 
A Yes. 
Q Okay. Let's just explore something back 
i28 
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use a vent generally when you have a redo operation. 
Could you explain to me why you do that? 
A One of the problems in a redo operation 
is getting adequate exposure to dissect free the heart 
from the old scar tissue, and it's much easier to 
dissect free the adhesions if the heart is decompressed 
or empty so that you can safely stay away from important 
structures. 
Q So you are sayin.g. that you do it on the 




And you do it to help you dissect the 
14 adhesions away? 











If the heart becomes distended, also that may be an 
indication, but most of the time on the redo, I tend to 
use the vein. 
Q Okay. Could you explain a little bit 
what adhesions are? 
A In a virgin pericardium, without previous 
surgery, usually the heart is completely free inside the 
sack, and it can slide freely as it beats. When you 
have had previous surgery or any kind of 
intrapericardiurn reaction for some reason or another, 
iZ9 
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1 and surgery is probably the most common reason nowadays, 
2 you get scarring, and the surface of the heart becomes 
3 adherent to the pericardium, so you don't have a free 
4 plane. You can't just open the pericardium and the 
5 heart's there. You've got to dissect the pericardium 
5 off the heart to expose the heart itself, and if there's 
7 previous -- if there are previous grafts, you've got to 
8 expose those grafts also. 
9 Q And so you are, in this particular 
10 instance, in a redo. You are using that vent to help 
11 you decompress the heart so that you can better get to 
12 these adhesions and take them down? 
13 A Yes. 
14. Q Do the adhesions have anything else to do 
15 with the heart operation, I mean, besides the idea of 






A I don't quite understand the question. 
Q I'm just trying to find out all the 
19 r factors in a redo operation. You use a vent, and you've 
20 explained, I think, very clearly that you use the vent 
21 to help you take down the adhesions. 
22 A Yes. 
23 Q Do the adhesions have anything else to do 
24 with the operation once you take them down? 
A Well, it becomes very difficult. With 
j_30 
COt-lf.tONWEALTH REPORTING SERVICES 
~------------------------------------------------------------~30 
1 previous surgery, it's hard to identify structures that 
2 are normally easily identifiable and, primarily, the 
3 coronary arteries themselves, it becomes difficult to 
4 see the coronary arteries on the surface of the heart if 
5 there's been previous pericarditis or scarring, and when 
6 we do operations for coronary disease, sometimes it's 
7 very difficult to find the coronary arteries. 
8 Q Do the adhesions have anything else to do 
9 with the venting or the venting technique? 
10 A Well, sometimes it's difficult to get to 
# 
11 the superior pulmonary vein. You have scar tissue going 
12 down to that vein. If you vented the patient with the 
13 first operation, it can become even more difficult 
14 because it can be even more scarring at that location, 
15 so it may take a little bit more effort to expose that 
16 area to get your vent inserted. 
17 Q Are there any other factors that 
18 adhesions may change or influence? 
19 A I can't -- well, adhesions make a 
20 difference in the whole operation, but I can't identify 
21 one particular -- any other points with the venting 
22 technique and adhesions. 
23 Q Now, we've gotten to the point where you 
24 have either had the heart fibrillate spontaneously 
25 because of the temperature or in those that won't 
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1 spontaneously fibrillate at the temperature you want to 
2 operate at, you will electrically fibrillate them? 
3 A Yes. 
4 Q Would you go on from there with the 
5 technique? 
6 A When you expose the right pulmonary vein, 
7 and to do that you simply retract the heart towards the 
8 patient's left side, and a suture is inserted, 
I 
9 I circumferential suture is inserted on the pulmonary 
10 1 vein, and then one makes a stab wound in the center of 
~ 
11 that purse-string suture and inserts the vent through 
12 that opening and slides it down across the mitral valve 
13 in your left ventricle and then you secure it with that 
14
1 
purse-string suture and connect it to the drainage 
I 
15 ~~ apparatus. You have to empty the heart using some sort 
I 
16 of tubing device that•s eith~r hooked to a suction pump 
17 or to gravity just to drain it, decompress it. 
I 
18 I Q Are there -- in your knowledge, are there 
19 other techniques used for placing vents in the superior 
20 pulmonary vein other than the one that you have just 
211 1 gone through? 
22 A There may be variations on -- some people 
23!: may use a little pledget with the suture, and since this 
I 
24; case came up, the question is whether you insert the 
25' vent with the heart beating or the heart fibrillating. 
-~ J--> -- ,...., 
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1 I've always inserted it with the heart fibrillating, 
2 because when I first started to vent, I put it through 
3 the apex of the ventricle because the heart was also 
4 fibrillating then, but with this technique, I cha~ged 
. 
5 because -- some surgeons insert it with the heart 
6 beating because they think it's safer to do it that way, 
7 and I was not aware of that until after this case came 
8 up, and I have questioned some of my colleagues, and you 
9 can do it either way. 
10 0 so inserting the~yent with the heart 
11 beating and using the proper technique is a technique 
12 that cardiac surgeons use and is an acceptable 
13 technique? 
14 A Yes. 
15 0 Could you tell me which of your 
16 colleagues that you discussed this with? 
17 A I talked to Dr. Richard Lower, and I 
18 talked to Dr. James zocco. 
19 0 Could you say that name again? 
20 A z-o-e-c-o. And Dr. Lower's comments were 
21 that you can do it either way with the heart beating or 
22 not. Dr. zocco also vents with the heart beating. 
23 Q Dr. Wolfgang, what have you looked at as 
24 far as your review in this case? 
25 A Can you be more specific? 
:i33 
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1 Q I just want to know, have you looked at 
2~ all the medical records or a portion of them? Have you 
3 seen any of the depositions or anything like that? Just 
4 whatever you have looked at that concerns this ca~e. 
I s: A 
. 
This case has gone on for quite a while, 
6' so I've got a little bit of a file, but I've seen a 
7: major portion of the hospital notes and the operative 
8 report. I've seen at least one letter from 
9 Dr. Wittenstein. I've read a letter from a pathologist 
10· that reviewed the slides and of~ered an opinion. I 
11 don't recall whether I saw the original pathology 
12 report. I can't recall that offhand, and I read part of 
13! the deposition today of Dr. Wittenstein. 
1~ Q The two pages that you have referred us 
15~ to --
16 A Yes. 
17 Q -- can you recall what portion of the 
18 hospital records that you have seen other than the 
19 operative report or note? 
20 I A Thinking back, I reviewed the patient's 
21 course following surgery up to, I guess it was, the 
22 death of the patient. I can't recall all the details, 
23 but I have a pretty good idea of the patient's 
24 management after he left the operating room. 
25 Q In referring to your letter, which you 
13·1: 
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1 wrote on April 6, 1983, which you said that you had a 
2 copy with you, you had indicated, at least from my 
3 reading the letter, and please correct me if I'm wrong, 
4 that you have no criticism of this operation in sq far 
. 
5 as the necessity for it or the selection of the 
6 operation or the selection of the necessity to use a 
7 vent and that you had no criticism concerning any of the 
8 techniques use~ in the operating room or thereafter in 
9 so far as attempts to correct the situation1 is that 
10 correct? 
11 A Yes. 
12 0 So basically, you have no criticisms 
13 about any of the preoperative decisions made or any of 
14 the postoperative decisions made nor any of the 
15 techniques used to minimize any problem from the air 
16 embolism or possible air embolism? 
17 A That•s a pretty big question. 
18 Q I know. I'm trying to just more or less 
19 sum up your letter. If I'm wrong, please stop me and 
20 say what it is. That•s all I'm trying to find out. 
21 A My letter narrowed the problem down to 
22 the operation itself, and there's a point in which in 
23 which it became apparent that air had entered the heart, 
24 and my interpretation of the case was that that was the 
25 crucial question in the case . 
.. : 3,.-
..:.. .J 
COl·iMONWEALTH REPORTING SERVICES 
~----------------------------------------------------------~35 
1 Q Now, to get back to my question, let me 
2 read you a paragraph. It's on the second page, and 
3 that's where I got this from. It says, In reviewing the 
4 case record, I think that the surgeon involved went 
5 through the proper steps in the operating room once he 
6 recognized air had been ejected from the heart into the 
7 ascending aorta. That is, he made all attempts possible 
8 to remove any of this air. His post operative steps, 
9 including the use of hyperbaric chamber were appropriate 
10 for the treatment of a possible#~erebral air embolus? 
11 A Yes. 
12 Q That was written in your letter? 
13 A Yes. 
Q I took from that that you had no 
15 criticism of the treatment once a suspected -- an air 
16 embolism was suspected, in other words, the corrective 
17 steps? 
A Yes. 
19 Q And you had no criticism of the decision 
20 to vent or necessity for a redo operation or any of the 
21 decisions preoperatively? 
22 A Yes. 
23 Q Now, you had just mentioned, I think, 
24 that really then your review comes down to the question 
25 of the placement of the vent and the air incident that 
,~ 3,.... 
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1 occurred; is that correct? 
2 A Yes. 
3 Q Is air embolism a known danger or 








Have you ever encountered in your own 














· · When was that? 
Well, we may have had one three days ago. 
In what kind of operation were you doing? 
Transplant operation. 
Have you had any other air incidents 












You are using a pretty broad term. 
Narrow it, if it's necessary. 
Well, the question is, what's an air 
That's why I used air incident. 
You frequently have air in the heart 
22 after open heart surgery, and one of the problems with 
23 the surgery is to get the air out of the heart before 
24 the heart starts ejecting, and the air can cause damage 
25 to the patient or to the heart itself. With bypass 
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surgery, it's not quite as likely as it is wifh 
2 procedures where you actually open the heart and work on 
3 the inside of the he~--, ~ut once you have air in the 
4 chambers, you have to make all attempts to try to .remove 
5 it before the heart starts ejecting it. 
6 1 Q I guess I need to define what I mean by 
I 
7 air incident. Have you ever had an occurrence where you 
8 ; suspected that air got into the heart and may have 
9 gotten into the rest of the vascular system or into 
10 another part of the vascular sy~~em? 
11 A Yes. 
12 Q And you said one was three days ago in 
13 this transplant procedure. Have you had any others than 
14 that that you can recall? 
15 ~ 
- I 
A Well, we've had, I'm sure -- I'm trying 
I 
16! to remember a specific case. You want a case where it's 
17 1 been ejected and has caused some --
Q Sequelae? 
19 1 A -- change? I can't remember a case where 
20
11 
it's had a different relationship to the air being in 
21! the heart. The reason I have to say it that way is 
22 patients can have neurological changes, which are hard 
23 to identify the etiology of, and sometimes it's more 
frequent after valve operations, and whether it's 
related to the operation or air or particular matter 
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1 from the valve, it's hard to say. 
2 Q So there are other causes of neurological 
3 damage other than air? 
4 A Yes. 
5 Q You had mentioned previously that you 
6 didn't know whether you had seen the pathology report in 
7 this case; is that correct? 
8 A I think I probably have. I can't recall 
9 it. 
10 Q Do you recall whether you saw 
~ 
11 Dr. Edward Sperber's two notes on the pathology report? 
12 Dr. Sperber is the neuropathologist here at Medical 
13 Center Hospitals. 
14 A I don•t.know. 
15 0 Let me see if I can find those for you in 
16 the records. Here we are. Here's the pathology report, 
17 I show you, in the medical records. This is by 
18 Dr. Stanley Avery, who is the pathologist and did the 
19 gross pathology and the microscopic of areas other than 
20 the brain. Here is Dr. Edward Sperber, the 
21 neuropathologist at Medical Cetlter Hospital's, two 
22 notes. This one was on October 16th, 1981, and he has 
23 an addendum note on December 15th, '81. Would you 
24 please take a look at those and see if you have seen 
25 those before, and if not, take this opportunity to look 
i39 
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that over, if you would. 
A Okay. I've read those two pages. 
Q You have. I realize you are not a 
pathologist, but if you have any knowledge of tha~ 
. 
field, could you tell me whether or not, particularly 
the second note written by Dr. Sperber, and I refer you 
specifically to the portion which says that the gross 
and .microscopic findings suggest some type of diffuse 
hypoxemic process. Is a diffuse hypoxemic process what 
you would expect, if you know, )n an embolism case, an 
air embolism case? 
A I would not know. 
Q You would not expect that? 
A I would not know. 
Q Oh, you don't know? 
A I don't know. 
Q So you have no opinion as to --
A No. 
Q -- the cause of the deficit or the 
subsequent death --
A I'm not sure. 
Q -- of Mr. Hudson? 
A I'm not sure what an air embolus does to 
the brain. I don't know that. 
Q Dr. Wolfgang, could you give me an 
· .. !JO 
COM~10WilEALTH REPORTING SERVICES 
~--------------------------------------------------------------~40 
1 estimate of the percentage of incidents in your 
2 experience in which neurological deficits or damage have 
3 occurred post coronary surgery? 
4 A In the literature, they state -- i~ 
. 
5 depends on how closely you question or examine a 
6 patient. Following coronary surgery, it's probably 
7 going to be around five percent or so. If you really 
8 question and examine the patient very, very carefully, 
9 you can pick up deficits, which may be very subtle. I 
10 think the deficits are probabl~ more common with open 
11 procedures and valve procedures, but they occur with 
12 both types of operation. 
13 Q And you say the figures that you have 
14 seen are about five percent? 
15 A I would think so. I wish I could quote 
16 you a paper. I mean, it's been looked at many times. 
17 There are a lot of articles on it, and I can't give you 
18 one right away. 
19 Q In your review of this specific case, you 
20 have said in here that there was basically nothing that 
21 you were going to criticize concerning this operation 
22 prior to the operation or as far as the techniques once 
23 the air embolism occurred, and you had mentioned that 
24 the actual critical point or the crucial point for you 
25 was the question of the venting. That's just a summary 
i.'-11. 
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1 of what you said, and I am just trying to direct your 
2 attention back to that. In looking at this case now, do 
3 you have any statements concerning the placement of the 
4 vent as it was done on Mr. Hudson? 
. 
5 I A Well, I know what the question comes down 
6 'I to, because the case has been back and forth and back 
7 and forth, but for air to enter the left atrium, you 
8 have to have negative pressure in the left atrium for 
9 air to go in the direction of the heart. When I insert 
10 I the vent, personally, the press~~e in the right atrium 
11 is at least on the positive side, and I know that 
12 because we have a, what we call, a swan-Ganz catheter in 
13 1 our patients, and we know what the pressures are in the 
14 I: pulmonary artery, and we know whether the pressures are 
15 high or not. So usually, when you make your incision in 
16 the superior pulmonary vein, blood comes out toward you, 
17 and then you slide your vent in against the blood flow 
lSi into the heart so that air will not enter the chamber. 
19 The question in this situation was that 
20
11 
there was a statement in the operative note that the 
21 heart was more empty than usual so that air entered the 
22. left atrium at the time of the opening. And that's the 
23i: mechanism of the air getting into the patient. 
Q Now, you say that was in the operative 
report? 
























In the operative report. 
Let me see if I can find that here in the 
medical records. Okay. I refer you to the operative 
report on Mr. Hudson signed by Dr. Crisler here a~d ask 
you, on the second page, is that the statement that you 
are referring to in the operative record? 
A Let me just read it. 
Q sure. Read as much as you like. 
A I'll read it out loud. When the opening 
was made in the right superior ~ulmonary vein, the heart 
was more empty than it ordinarily is, and some air 
entered the left atrium with the heart beating. 
Q Now, what you have just said was that 
I interpret it to mean, that you should not open the 
superior pulmonary vein when the heart is less empty 
than it usually is; is that correct? 
A Well, when you -- the risk of a vent --
one of the major risks of a vent is that you can allow 
air to enter the heart, and one of the steps with 
venting that can let the air in is when you insert the 
21 vent. Every surgeon takes precautions to try to prevent 
22 that. And surgeons that insert the vent with the heart 
23 beating do that because they think if the heart's 
24 ejecting, that there's got to be a positive pressure in 
25 the left atrium and they can slide the vent in without 
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1 air entering the heart. I tend to do it the other way 
2 and insert the vents with the heart fibrillating because 
3 I can tell whether the atrium's got a positive press~re, 
4 plus if air gets in the left atrium, it's not goi~g 
. 
anywhere because the heart is not actually functioning. 
6 It will hopefully stay in the left atrium, and I can 
7 evacuate it before it gets in the damage. 
Q Correct me if I have a misunderstanding 
of this, but you are saying it is an acceptable 
10 technique to insert the vent wi~~ the heart beating? 
11 A Some surgeons do it. 
12 Q In your opinion, based upon the standard 
13 of care, practice in Virginia in 1891, is it acceptable 
14 and within the standard of care to vent the heart using 
15 the technique involving the beating heart for placement 
15 of the vent, not what you do personally? 
17 A Well, I don't like to quote another 
18 surgeon, but Dr. zocco practices in the state of 
19 Virginia, and he vents with the heart beating. So you 
20 have another surgeon. There's not that many surgeons in 
21 the state, so you can count the number of people. At 
22 least at the Medical College of Virginia, most of the 
23 people that vent tend to vent with the heart not 
24 beating. 
25 Q I understand. Dr. Lower, whom you said 
i'-1·1 
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1 was your chief instructor for the residency program, I 
2 believe you have said he's said that it's acceptable to 







He did not say it was acceptable. · 
What did he say? 
He said some surgeons do it the other 
7 way. Some surgeons do it with the heart beating and 













One way or the ~ther? 
-- one way or the other. 
And Dr. zocco does it with the heart 
Yes. 
Dr. Wolfgang, do you come here today 
16 professing to know what the standard of care of the 
17 average cardiothoracic surgeon practicing in Virginia in 
18 1981 was? 
19 A That's a pretty difficult statement. I 
20 don't know if I can give you an answer to that. 
21 Q That is something that I have to have an 
22 answer to, because when you are talking about the 
23 determination of negligence in a medical malpractice 
24 case, you are talking about saying that a certain 
25 physician fell below the standa~d of care of the average 
i'-15 
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1 reasonable cardiothoracic surgeon practicing in Virginia 
2 under the conditions and at the same time as the event 
3 in question occurred. If you do not know what the 
4 state-wide standard of care in Virginia is, then you can 
5 say that I don't know what the standard of care was in 
6 1981 state-wide in the performance of the operation in 
7 1981. However, to the extent that you profess to know 
8 that, I need to know what your opinion is in that, based 
9 on that range or based on that premise of the average, 
10 reasonable cardiovascular surgeon practicing in Virginia 
11 in 1981. 
12 I guess it takes two questions: One, do 
13 you profess to know what the average -- what the 
'!· 
14 standard of care was for the average, reasonable 
151 cardiothoracic surgeon practicing in Virginia, not just 
16 in Richmond but in Virginia, in 1981 was? 
A I think I can give that, yes. 
1 Q Okay. Then the second question is, in 
1 to the extent that you say you know that standard, was 
the placement of the vent in the case, in other words, 
2 the selection of the technique in the placement of the 





beating within the standard of care for the average, 
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1 A I believe it was a technique that was 
2 acceptable. 
3 Q And, therefore, was within the standard 
4 of care in Virginia in 1981? 
. 
5 A It's almost a legal question you are 
6 asking me. 
7 Q It is indeed a legal question, and that's 
8 why it's very important that you understand what the 
9 statement means, and I have tried to explain it. When 
10 you are saying these things, yo~.are saying not that he 
11 does what you personally do, not that he does what the 
12 absolute best surgeon in Virginia does, not that he does 
13 what the worst surgeon in Virginia does, only that when 
14 you are talking about medical malpractice, you are 
15 judging any physician by the standard of the average, 
16 reasonable whatever type of physician, in this case 
17 cardiac surgeon, practicing in Virginia in 1981. Now, 
18 that's how the standard is measured. 
19 MR. SMITH: Bob, may I ask if you can 
20 dissect the question and discuss possibly the standard 
21 of care with reference to a heart beating and then a 
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1 BY MR. HARDY: 
Q I may go into that, but first, I want to 
3 establish that the technique of placement of the vent 
4 with the heart beating, which we had gone over anQ I 
. 
5 I: thought was pretty well laid to rest, I might as well 
I 
6 get it down one way or the other, in the medical legal 
7 
1 
frame work, in other words, knowing the definition of 
81 medical malpractice, and that definition is, as I've 
I• 
described it, whether or not the physician in the case 
in question complied with the s,t.andard of care of the 
average, reasonable cardiothoracic surgeon practicing in 
1 1 ' Given that definition of reasonable and 
1 , what medical malpractice is, if the surgeon has complied 
• I 
1 with that standard in whatever technique, then there is 
no malpractice. Okay. So the question is, in your 
opinion, stated with reasonable medical certainty, is 
the use of the venting technique while the heart is 
still beating within the standard of care practiced by 
the average, reasonable cardiothoracic surgeon 
practicing in Virginia in 1981? 
A Yes. 
Q Now, I want to pose you a hypothetical 
question based upon the facts in this case. You have 
just read into the record the statement out of the 
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1 operative note, which says, when the opening was made in 
2 the right superior pulmonary vein, the heart was more 
3 empty than it ordinarily is and some air entered the 
4 left atrium with the heart beating? 
5 A urn-hum. 
6 Q Could you explain to me what 
7 significance, since that's the passage you've pointed to 
8 in this operative note, that has to you? 
9 A Well, it's directly connected to the 
10 remainder of the paragraph in which they saw air. Let 
~ . 
11 me see the note. The vent was rapidly inserted, and 
12 then it goes on to say and traction was made on the 
13 aorta cannula to allow evacuation of any air. A small 
14 amount of air did issue from the aorta around the 
15 cannulation site, but it did appear to be a very small 
16 quantity. 
17 Q Okay. I guess what I'm getting back to 
18 is the original question. You have pointed out to this 
19 portion. What is the significance to you of this 
20 portion of that operative record? 
21 A Well, that the air entering the left 
22 atrium at the time of the venting also got to the aorta 
23 because it came out around the aorta cannula, so there 
24 was some air at least that got into the aortic outflow 
25 tract. 
l49 
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1 Q Does the mere occurrence of an air 
2 incident mean that there was negligence? 
3 A No. 
4 Q So the fact that air got into the atrium 
5 in this case is not necessarily by and in and of itself 
6 an indication of negligence? 
7 A No. 
8 Q Is there anything else in here that you 
9 would say that has some significance? In other words, 
10 you have just talked about the f~ct that air did get 
11 ! into the atrium, and that • s clearly stated in here in 
12 the operative note? 
13 A Well, the question is, the way I see it, 
14. is whether at the time of the procedure the surgeon 




17 A And the comment was made during the 
18 operative note the heart was more empty -- the heart was 








Q so that is the key point that you see, 
the question of --
A If the heart had been more less empty, or 
more full, perhaps air wouldn't have entered the left 
atrium at the time of the venting. 
Q Well, that's clearly the cause of the air 
·~ ' ·-o --u 
COrtMONWEALTH REPORTING SERVICES 
.-------------------------------------------------------------~50 
1 entering. We know that. 
2 A At that time. 
3 Q Is that your opinion, that the air 
4 entered because the heart was less full than it nQrmally 
5 is? 
6 A Yes. 
7 Q Okay. That 
8 A At the time of the venting. The reason 
~ that the air entered was that the heart was less full, 
10 yes. 
11 Q Okay. I guess the question I have then 
12 goes to that is the reason -- is there implied in that 
13 any statement that what was done in this case, as far as 
14 the particulars of the technique, you've already 
15 established that the technique is acceptable and within 
16 the standard of care using the vent on a beating heart? 
17 A Yes. 
18 Q The particulars of the technique as 
19 explained in this operative note, do you have any 
20 criticisms as to the particulars of the technique itself 
21 in Mr. Hudson's case? 
22 A No. You are getting back to my personal 
23 preference, and I am speaking now not from my personal 
24 preference with a beating heart because I don't insert 
25 the vent in a beating heart. 
·~ ~1 
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1 Q I understand that. But we're interested 
2 here in the standard of care as practiced by the 
3 average, reasonable cardiovascular surgeon practicing in 
4 Virginia in 1981, and I'm glad I was able to get ~hat 
5 across. Based on that standard, do you ·have an opinion 
6 as to this particular statement here as to whether that 
7 complied with the standard in using --
8 A Yes, I would think that complied with the 
9 standard. When you see air entering the heart, you have 
10 to try to prevent the air from causing damage. I would 
~ 
11 not think that you would get a tremendous amount of air 
12 from the venting procedure. Then you have to be at the 
13l! operation when the event occurred to have some estimate 
14, of how much air got into the heart, but it seems to me 
15' 1 that the assessment at the time of the air entering the 
16 heart was that it was not a very large amount of air. 
11!' The air was evacuated in a manner which is probably 
18 suitable. Sometimes you can insert a needle in the 
19 aorta and aspirate. If the air came out around the 
20 cannula, that must have meant there could be an opening 
1: 
21! there and air could have been evacuated, and reading 
221 further along, they gave some Oecadron, which is an 
23 acceptable technique if you suspect an air entering. 
Q Okay. Then I guess I'm going to ask you 
291 the ultimate question. In your review of this case, all 
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1 of the aspects of this case, everything that you have 
2 seen and once again, I have the entire medical record 
3 here if there's anything you need to refresh your memory 
4 from do you have an opinion, stated with reaso~able 
5 medical certainty, as to whether Dr. Crisler and 
6 Dr. Brickman complied with the standard of care of the 
7 average, reasonable cardiothoracic surgeons practicing 
8 in Virginia in 1981 in the operation involving Mr. 
9 Jack Hudson? 
10 A One more time with the question so I'll 
# • 
11 know exactly what I'm saying. Read back the question. 
12 
13 (Whereupon, the court reporter read the 
14 previous question.) 
15 
16 THE WITNESS: You bring it down to a 
17 simple question, and it's still not quite that simple. 
18 Air appeared to enter the heart at the time of the 
19 venting. I think that's been established. Air got to 
20 the aorta and came out the aorta when they put traction 
21 on the aortic cannula. And that•s all been related to 
22 the patient's cerebral insult postoperatively and the 
23 ultimate death. You are coming back to whether this was -~ 
24 this particular step and what they did at this time was 
25 an accepted standard of practice. 
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BY i.fR. HARDY: 
Q What they did in the entire operation, I 
think we already established, you really didn't 
criticize the selection of the operation. You said the 
i _,·.i..ing technique is appropriate, you said, within the 
standard of care. You've said that the post vent 
actions taken were all correct and appropriate and 
within the standard of care. So we've come down just 
right now to the narrow issue, but looking at it and 
also, I believe, and correct me ~if I'm wrong, you've 
stated that the mere occurrence of an air incident is 
not in and of itself evidence of negligence; is that 
true? 
A Yes. 
Q The mere occurrence of a bad result of an 
operation is not occurrence of any negligence; is that 
true? 
A Yes. 
Q So we're coming down now, we know that 
air got in. There at least are allegations that it may 
be involved with the death, although I think you have 
very candidly stated that you don't know how to read the 
pathology report and really have no comments concerning 
that on the brain, so I don't think that's been 
established, but let's say for hypothetical that that is 
. 5 .. ..!. . i: 
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1 so, that it did have something to do, and that's purely 
2 hypothetical, just to get it out of the way. Then I 
3 still want to know in this particular case, the 
4 important part, not that the fact of these things. 
5 happened but whether or not the things that were done in 
6 this case complied with the standard of care. As you 
7 have stated, you can be the most careful surgeon in the 
8 world and you still have someone die from an operation, 
9 particularly a cardiac operation; is that true? 
10 A Yes. 
11 0 So the fact that someone dies or someone 
12 gets air in his heart is no evidence of falling below 
13 the standard of care; is that true? 
14 A Yes. 
15 Q Then getting back to the specifics of 
16 this particular case involving Mr. Hudson, and we've 
17 narrowed it down to the one little incident where we're 
18 talking about he inserted the vent and air got in, we 
19 already know that air getting in, in and of itself, is 
20 not evidence of negligence. What I want to know from 
21 you is what the court reporter has read back to you in 
22 my initial question is, based on all the aspects that 
23 you have read concerning this case, and once again, I 
24 will let you see anything from the medical records in 
25 this case that you wish to look at, I need to know from 
·s-~ . -- ·-• 
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1 you if you have an opinion stated with reasonable 
2 medical certainty as to whether Dr. Crisler and 
3 Dr. Brickman in their operation conducted on Mr. 
4. Jack Hudson complied with the standard of care of .an 
5 average, reasonable cardiac surgeon, cardiothoracic 
6 1 surgeon practicing in Virginia in 1981. 
7 MR. SMITH: Bob, before he answers that 
8/, question, I'd like to have a conference with my client, 
91· with my witness if I may. 
10 MR. HARDY: No. # 
MR. SMITH: You are doing an excellent 
job of leading him, but you still haven't asked him if 
there was an error. 
MR. HARDY: I'm letting him decide that 
based on every aspect in this case, everything that he's 
looked at. 
THE WITNESS: You make it a very simple 
question. When you come right down to it, if you take 
what he just said, I mean that there was an error and 
that air entered the heart, that's definitely an error, 
but it was not below the standard of care of a 
practicing cardiac surgeon in the state of Virginia at 
that time. You can have air enter the heart and you try 
2 ! 
• I 
to do everything you can to prevent it, but 
II 
2 i occasionally, air gets into the heart. Once that 
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1 happens, you've got to do what you can to prevent that 
2 sequelae. 
3 
4 BY MR. HARDY: 
. 
5 Q And that was done in this case? 
6 A I think it was done satisfactorily. 
7 Q Then getting back down to the question, 
8 the fact, and you have used the word "error," but error 
9 is a term that carries a lot of connotations. It is not 
10 a term that legally is used in #~hese cases. 
11 A I know that. 
12 Q What you have to say is, looking at what 
13 was done and what happens --
14 A The question, is it negligence to have 
15 air enter the heart at the time of venting? 
16 Q In this particular case, given all the 
17 factors that occurred. 
18 A That's the crucial question, whether 
19 that's a negligent step, and it's not a negligent step 
20 in my opinion. 
21 Q So in your opinion, what you basically 
22 said, it's not negligence in this particular case to 
23 have what occurred occur? 
24 A Yes. 
25 Q And therefore, Dr. Crisler and 
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1 Dr. Brickman, in your opinion, stated with reasonable 
2 medical certainty met the standard of care of the 
3 average, reasonable cardiothoracic surgeon practicing in 




















MR. HARDY: I have no further questions. 
MR. HEILIG: I don't have any questions. 
MR. SMITH: Dr. Wolfgang, you have a 
right to read the deposition if you would like to after 
it's transcribed, or you can waive that right. 
# 
THE WITNESS: I'll waive the right. 
(Whereupon, the deposition was concluded.) 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 
JEANETTA HUDSON, Administratrix 




SURGICAL SPECIALISTS, INC., 
SERVE: Hugh L. Patterson, Esquire 
Registered Agent 
!,8-6- /?5b 
1800 Virginia National Bank Building 
One Commercial Place 
Norfolk, Virginia 23510 
and 
DR. ROBERT D. BRICKMAN 
c/o Surgical Specialists, Inc. 
400 West Brambleton Avenue 
Norf~lk, Virginia 23510 
and 
DR.CRILE CRISLER 
c/o Surgical Specialists, Inc. 
400 West Brambleton Avenue 
Norfolk, Virginia 23510 
and 
DR. EDWIN ROBEY 
SERVE: David L. Bernd, Administrator 
Medical Center Hospitals 
Norfolk General Division 
Norfolk, Virginia 
SERVE: Anne S. Akers 
and 
Eastern Virginia Graduate School of Medicine 
700 Olney Road 
Norfolk, Virginia 
EASTERN VIRGINIA GRADUATE SCHOOL OF MEDICINE 
SERVE: Richard Peters, Vice President 
Finance and Administration 
358 Nobry Arch 
Norfolk, Virginia 
.. ..-9 J ... ;:J 
SERVE: Dr. William Mayer, President 
Eastern Virginia Medical Authority 
358 Mobry Arch 
Norfolk, Virginia 
and 
MEDICAL CENTER HOSPITALS 
SERVE: Thomas H. Willcox, Jr., Esquire 
Registered Agent 
Virginia National Bank Building 
One Commercial Place · 
Norfolk, Virginia 23510 
MOTION FOR JUDGMENT 
TO: Honorable Judges of the Circuit Court 
For the City of Norfolk 
Comes now the plaintiff, Jeanetta Hudson, duly appointe 
·Administratrix of the Estate of Jack B. Hudson, Sr., and move 
this Court for a Judgment and Award of Execution against th 
defendants, Surgical Specialists, Inc., Crile Crisler, M.D. 
Robert D. Brickman, H.D., Edwin Robey, rt.D., Eastern Virgini 
Graduate School of Medicine and Medical Center Hospitals on th 
grounds and in the amounts as herein set forth, to-wit: 
1. Jurisdiction is founded upon the Code. of Virginia o 
1950, as amended, including Title 8.01-243, 8.01-244, 8.01-50 
8.01-581.9 and 8.01-581.1, ~· ~· 
2. Plaintiff is an adult citizen of and resident of th 
Commonwealth of Virginia, residing at 3729 Linnett Lane 
Portsmouth, Virginia. 
3. Defendants Crisler and Brickman, at all times state 
herein, were physicians licensed to practice medicine in th 
Commonwealth of Virginia and performed m~dical and surgica 
services for said Jack .B. Hudson, Sr. at the Nedical Cente 
:laO 
Hospitals and were agents of Surgical Specialists, Inc., 
Virginia corporation in the City of Norfolk, Virginia, within th 
scope of their employment for and on behalf of Surgica 
Specialists, Inc., a Virginia corporation. 
4. Defendant Robey, at all times herein, was a physicia 
practicing medicine in the City of Norfolk at the Medical Cente 
Hospitals and was affiliated with the Eastern Virginia Graduat 
School of Medicine, holding himself out to the public as bein 
qualified and skilled in the practice of medicine. 
5. At all times herein, Defendant Eastern Virginia Graduat 
School of Medicine in Norfolk, Virginia was an instrumentality o 
the Commonwealth of Virginfa holding itself out to .the publi 
generally as being qualified and skilled to dispense medica 
care. 
6. At all times herein, defendant Medical Center Hospital 
in Norfolk, Virginia, was a Virginia corporation owning an 
operating a general hospital facility holding itself out to b 
qualified and skilled in delivering health care. 
7. Plaintiff notified all defendants of the claim pursuant 
to Title 8.01-581.2 of the Code of Virginia on Nay 24th, 1983. 
No defendant made a demand for review of the medical malpractice 
claim by a panel established by Title 8.01-581.2 of the Code of 
Virginia . A :·tot ion for Judgment was f i 1 e d on September 14 , 19 8 
in Law No. 83-1875 in this Court, and a voluntary Order of Non 
suit was entered on February 6, 1986, pursuant to Section 8.01 
380 of the Code of Virgini~~~~nded. 
PoWERS, P.C. 8. On September 15, 1931 the defendant Jack B. Hudson, Sr. 
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underwent double saphenous vein bypass surgery to his heart wit 
the use of cardiopulmonary bypass. Said surgery took place a 
Medical Center Hospitals in Norfolk, Virginia performed b 
defendants, Crisler, Brickman and Robey. During the procedure 
vent was inserted in the right superior pulmonary artery and ai 
was seen entering the heart while it was beating. Thereafter 
commonly known manuevers to treat an air embolus were performed 
The surgery was thereafter completed. 
9. Postoperatively, Mr. Hudson did not respon 
appropriately and did not regain consciousness. Neuro~ogical an 
neurosurgical consultants were called and they e~amined th 
patient. Shortly thereafter Mr. Hudson was taken to th 
hyperbaric chamber at the Navy Medical Facility to treat the ai 
embolus he suffered. 
10. Mr. Hudson's condition continued to deteriorate and h 
died on September 19, 1981. 
11. During the time that Mr. Hudson was under the care o 
Defendants, Crisler, Brickman and Robey, said defendants wer 
negligent in that they failed to exercise that degree of care an 
-- ··--·-------- -----·. -----------~--
skill exercised by a reasonably prudent surgeon in the same o 
,...__·---...._ --------------------- --· .. ·----------·------- ----· -,.........______ 
similar locality, consisting of, but not necessarily limited t 
- - . 
I 
!i the following: 
a. failed to perform appropriate measures to prev~n 
air from entering the right pulmonary vein while inserting 
vent; 
b. placing a vent with the knowledge that the hear 
was .m o r e em p t y than us u a 1 ; an d 
~WERS,P.C. 
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c. failed to ~ross clamp the aorta to prevent ai 
embolism to the brain. 
12. Defendants Medical Center Hospitals and Easter 
Virginia Graduate School of Medicine, through its agents, 
servants, and employees, acting within the scope of their agenc 
and employment were negligent in that they deviated from tha 
degree of care and skill exercised by a reasonably pruden 
hospital practicing in the same or similar locality in its car 
and treatment by failing to insure treatment by adequate! 
·-... --.-. - ·---·- -- ~"'"--·- - -...__.._ . -....... _ -~ 
trained medical, nursing and technical personnel. ---- ---.. __________ --·--~ . - ... --- ---- ··- -,.._ __ -· 
13. As a direct and proximate result of the negligenc 
aforestated, Jack B. Hudson, Sr. died. 
14. Plaintiff's decedent di~d intestate survived by th 
following statutory beneficiaries: Jeanetta Hudson, his wife; 
Jack B. Hudson, Jr., his son; Donna Jean Hudson, his daughter; 
and Melissa Lynn Hudson, his daughter. 
Said-beneficiaries have sustained financial and pecuniar 
loss as a result of the death of Jack B. Hudson, Sr. and hav 
suffered great mental anguish at the loss of his company an 
counsel. Plaintiff claims damages against the defendants fo 
funeral expenses, mental anguish and loss of decedent's compan 
and counsel and loss of income to the estate suffered by th 
statutory beneficiaries. 
Plaintiff _claims damages a_gainst defendants in the amount o 
TEN HILLION and no/100 ($10,000,000.00) DOLLARS on behalf of sai 
beneficiaries, as follows: 
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b. For mental anguish and loss of 
decedent's company, counsel and 





\vHEREFORE, plaintiff demands judgment against the 
defendants , Dr • C r i 1 e C r is 1 e r , Dr • Robert Brickman, Sur g i c a 1 
Specialists, Inc., Dr. Edwin Robey, Eastern Virginia Graduate 
School of Medicine and Medical Center Hospitals in the amount of 
TEN MILLION and no/100 {$10,000,000.00) DOLLARS and plaintiff's 
costs in this behalf expended. Plaintiff hereby demands a trial 
by jury on all counts •. 
Smith & Powers 
600 Crawford Street 
P. 0. Box 939 
By 
Portsmouth, Virginia 23705 
{804) 399-4111 
Counsel for Plaintiffs 
DEHAND 
Plaintiffs 
~--~atrix of the 
S , Dec'eased 
.yio 
1 19____.. Fil~ i ••• ~·. ·"· -·"i-~ •'oe .!f_-f!.~crt of r-?;;z 
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IN THE CIRCUIT C0~1RT OF THE CITY OF NORFOLK 
J'EANETTA HUDSOl~, Administrator* 
* Plaintiff, 







AT LAW NO. L86-l756 
Judge Clarkson 
SURGICAL SPECIALISTS, INC. 
et. al., 
Defendants. 
PLAINTIFF'S SUPPLEMENTAL RESPONSES TO DEFENDANTS' 
INTERROGATORIES CONCERNING EXPERT WITNESSES 
In response to the defendants' prior interrogatories 
seekinq information concerninq plaintiff's expert witnesses, 
in cr.lmpliance with this court • s schedulinq order and Rule 
4.: 1 (b) ( 4), the plaintiff supplements her prior responses to 
.interrogatot·ies concerning expert witnesses as follows: 
1 (a) DR. DIANE SANSONETTI . 
Medical College of Virginia 
Richmond, VA 23298 
SUBJECT: C1~DIO-THORACIC SURGEON 
(b) .EXPECTED TESTIHONY: Dr. Sansonetti is a licensed 
physician in the. state of Virginia and a practicing Board 
Certified Thoracic surgeon. 
She is expected to testify about the ·appropriate 
· ;.;tandard of carP- with ::-espect to defendant Crisler and 
Norfolk General Hospital in performing the bypass operation 
on the decedent; that the standard of care for Board 
Certified surgeons practicing their profession in the 
Commonwealth of Virginia i~ in no manner different from that 
165 
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I applicable to other Board Certified surgeons in the same 
i' 
I: 
specialty practicing elsewhere in the United States; that 
the bypass procedure performed in this case was not an 
emergency procedure and could have been performed on an 
elective basis in many hospitals throughout the country; 
that the defendants deviated from the standard of care; that 
the deviation from the standard of care was within a 
reasonable degree of medical certainty and probably than not 
the cause of the decedent's death. 
NORFOLK GENERAL: It is this doctor's opinion that a 
.reasonably prudent profusionist in these .circumstances 
would: act to assure that the heart-lung machinery did not 
remove more blood from the heart than was pumped back to the 
heart; act in compliance with standard procedures 
established by the surgeon to assure the heart was filled 
with blood; that the failure of the profusionist to comply 
with these standards was, more likely than not, the cause of 






was inserted; that the fact that the heart was 
insufficiently filled at the time the vent was inserted was 
the reason air was sucked into the heart and the vascular 
system when the surgeon made the incision for the vent; that 
had the heart been sufficiently filled with blood this would 
have prevented, more likely than not, the air incident which 
caused the decedent's death; that this failure was a 




















of the decedent's death. 
DR. CRISLER: It is this doctor's opinion: that a 
reaspnably prudent surgeon in these circumstances would act 
to prevent air from entering the heart or the vascular 
system in the volume which entered in this case and to 
prevent any such air which entered from travelling from the 
heart through the vascular system to the brain; that the 
surgical technique employed by Dr. Crisler presented 
significantly greater risks of air emboli than other 
available techniques; that if this particula~ technique was 
employed, the surgeon should have undertaken certain 
additional measures to reduce the risk of air embolism, 
namely assuring that the heart was filled with blood by the 
profusionist, fibrillating the heart, cross-clamping the 
aorta, or making the incision for the vent under a saline 
:l solution; that these additional procedures presented far 
less serious risks of complications than that to which the 




alternative techniques, within a reasonable degree of 
medical certainty and more likely than not, would have pre-
vented the air emboli which caused the decedent's death from 
migrating to the plaintiff's brain; that the failure of the 
defendant surgeon to employ these alternative procedures was 
a deviation from the standard of care and was, more likely 
than not, the direct cause of the decedent·• s death. 






I from the standards then and .there in effect considering the 
I I 
: ! circumstances existing at that time to allow sufficient air 
to enter the circulatory system and migrate to a patient's 
brain. It is her opinion that within a reasonable degree of 
t''l medical certainty the cause of the decedent 1 s death was the 
II, 
;~ll entry of air into the circulatory system, due to the fact 
.•: 
! j 
ji that as a result of negligence the decedent did not receive 
I 
I 
II r the care and treatment to which he was entitled and which 
~ was necessary under like or similar circumstances, and that 
but for such negligence, decedent would not have died.·· 
(c) GROUNDS FOR OPINIONS: 
The grounds of Dr. Sansonetti's opinions are: 
her education and training . as a Board Certified Thoracic 
Surgeon, her experience as a practicing thora·cic 
surgeon performing bypass operations among other procedures 
i~ the Commonwealth of Virginia; he~ experience as a staff 
physician at the Medical College of Virginia; the decedent's 
medical and health history as established in the records; a 
review of the decedent's medical records; the relevant 
testimony of witnesses by deposition during discovery; and, 
the anticipated -testimony of witnesses at trial, including 
but not limited to Dr. Lucy Rorke. 
2 (a) DR. LUCY RORKE 
120 Chestnut Street 
Moorestown, New Jersey 08057 
SUBJECT: PATHOLOGY AND NEUROPATHOLOGY 
168 
,/ ~ ·r 
(b) EXPECTED TESTIMONY: Dr. Rorke is a licensed physician 
in the State of New Jersey and is a practicing Board 
Certified Pathologist and Neuropathologist. 
She is expected to testify that the cause of the 
decedent's death was air emboli resulting from a "massive" 
amount of air entering the decedent's vascular system during 
the bypass operation. She will testify concerning: the human 
anatomy and the brain; the effect of such air emboli on the 
human body; the p;roqnosis for one effected with such air 
emboli; the relationship between air emboli and hypoxia. 
(c) GROUNDS FOR OPINIONS: The grounds of Dr. Rorke 1 s 
opinions are set forth in her report and include: her 
education and training as a Board Certified Pathologist and 
Neuropathologist; her experience as a practicing 
pathologist; the decedent 1 s medical and health history as 
II established in the records; a review of the decedent 1 s 










brain tissue taken during the autopsy; the relevant 
testimony of witnesses by deposition during discovery; and, 
the anticipated testimony of witnesses at trial, including 
but not limited to the defendants and the consulting 
physicians • 
(d) REPORT: A copy of Dr. Rorke's report is attached and is 
·incorporated here by reference. 
(e) DEPOSITION: This witness was previously named and has 
not been deposed. 
~69 
3 (a) ··DB. TIMOTHY WOLFGANG 
Cardiac Surgeons Associates Ltd. 
7605 Forest Ave., Suite 302 
Richmond, VA 23229 
SUBJECT: CARDIO-THORACIC SURGEON 
(b) EXPECTED TESTIMONY: Dr. Wolfgang is a licensed 
physician in the state of Virginia and a practicing Board 
Certified Thoracic surgeon. 
He is expected to testify: about the appropriate 
standard of care with respect to defendant Crisler and 
Norfolk General Hospital in performing the bypass operation 
on the decedent; that the standard of care for Board 
';i 
Certified surgeons practicing their profession in the 
Commonwealth of Virginia is in no manner different from that 
applicable to other Board Certified surgeons in the same 
specialty practicing elsewhere in the United States; that 
the bypass procedure performed in this case was not an 
emergency procedure and could have been performed on an 
elective basis in many hospitals throughout the country. 
:. 
(c) GROUNDS FOR OPINIONS: The grounds of Dr. Wolfgang's 
!I 
'·1 • • opl.nl.ons are: his education and training as a Board 
i 
IJI Certified Thoracic surgeon; his experience as a practicing 
I' 
thoracic surgeon performing bypass operations among other 




doctor's experience as a staff physician at the Medical 
College of Virginia. 
I 









(e) DEPOSITION: This witness was previously deposed. 
4 (a) DR. HARVEY KUGLER 
P.O.Box 139 
conifer, Colo 80433 
SUBJECT: CARDIO-THORACIC SURGEON 
~~ (b) EXPECTED TESTIMONY: Dr. Kuqler is a licensed physician 
i 
in the State of Colorado and a practicinq Board Certified 
Thoracic surgeon. 
He is expected to testify: about the appropriate 
standard of care with respect to defendant Crisler and 
Norfolk General Hospital in performing the byp.ass operation 
on the decedent based on the standard of care applicable to 
·! all Board Certified Thoracic surgeons performinq bypass 
procedures in the United States; he will testify to the 
effect that the standard of care for Board Certified 
surgeons practicinq their profession in the Commonwealth of 
Virginia is in no manner different.from that applicable to 
other Board Certified surgeons in the same specialty 
practicing elsewhere in the United States; that the bypass 
procedure performed in this case was not an emergency 
pr.ocedure and could have been performed on an elective basis 
in many hospitals throughout the country; that the ·defen-
~ants deviated from the applicable standard of care; that 
the devi~tion from the applicable standard of care was more 
probably than not the cause of the decedent's death. 











reasonably prudent profusionist in these circumstances 
would: act to assure that the heart-lung machinery did not 
remove more blood from the heart than was pumped back to the 
heart; act in compliance with standard procedures 
established by the surgeon to assure the heart was filled 
with blood; that the failure of the profusionist to comply 
with these standards was, more likely than not, the cause of 
the heart being insufficiently filled at the time the vent 
was inserted; that the fact that the heart was 
insufficiently filled at the time the vent was inserted was 
the reason air was sucked into the heart and the vascular 
system when the surgeon made the incision for the vent; that 
had the heart been sufficiently filled with blood this would 
have prevented, more likely than not, the air incident which 
caused the decedent's death; that this failure was a 
deviation in the standard of care and was a proximate cause 
of the decedent's death. 
DR. CRISLER: It is this doctor's opinion: that a 
1 
reasonably prudent surgeon in these circumstances would act 
1
\1 to prevent air from entering the heart or the vascular 
:I 
1 i j system in the volume which entered in this case and to 
I: 
prevent any such air which entered from travelling from the 
heart through the vascular system to the brain; that the 
surgical technique employed by Dr. Crisler presented 
significantly greater risks of air emboli than other 












employed, the surgeon should have undertaken certain 
additional measures to reduce the risk of air embolism, 
namely assuring that the heart was filled with blood by the 
profusionist, fibrillating the heart, cross-clamping the 
aorta, or making the incision for the vent under a saline 
solution; that these additional procedures presented far 
less serious risks of complications than that to which the 
decedent was subjected; that the utilization of these 
alternative techniques, within a reasonable degree of 
medical certainty and more likely than not, would h~ve pre-
vented the air emboli which caused the decedent's death from 
migrating to the plaintiff's brain; that the failure of the 
defendant surgeon to employ these alternative procedures was 
a deviation from the standard of care and was, more likely 
than not, the direct cause of the decedent's death. 
Dr. sansonetti will also testify that it is a deviation 
from the standards then and there in effect considering the 
circumstances existing at that time to allow sufficient air 
to enter the circulatory system and migrate to a patient's 
brain. It is her opinion that within a reasonable degree of 
medical certainty the cause of the decedent's death was the 
entry of air into the circulatory system due . to the fact 
that as a result of negligence the decedent did not receive 
the care and treatment to which he was entitled and which 
was necessary under like or similar circumstances, and that 









l: (c) GROUNDS FOR OPINIONS: 
i: 
:I 
The grounds of Dr. Kugler' s 
: i opinions are: his education and training as a Board 
certified Thoracic Surgeon; his experience as a practicing 
thoracic surgeon performing bypass operations among other 
procedures; the decedent 1 s medical and health history as 
established in the records; a review of the decedent 1 s 
medical records; the relevant testimony of witnesses by 
deposition during discovery; and, the anticipated testimony 
of witne$ses at trial, including but not limited to Dr. Lucy 
Rorke. 
S(a) ROBERT JOHNSON 
Legal Economic Evaluations, Inc. 
1010 Corporation Way, suite 201 
Palo Alto, CA 94303 
SUBJECT: CONSULTING ECONOMIST 
.j 
:I (b) EXPECTED TESTIMONY: The economist will testify to the 
present value of the beneficiaries 1 economic loss, after 
taking into account the probable future rate of inflation, 
taxes, productivity increases, consumption by decedent, and 
an investment discount rate. The economist will also compute 
the present value of home and family services which have 
been lost due to the decedent's death. 
The economist's projections assume a probable or 
·average life expectancy of the plaintiff of approximately 20 
"! 
years, based upon mortality tables incorporated into the 
Virginia Code. 
/ •J....:: I _) 
The projected economic loss is approximately $580,000. 
(c) SOURCES FOR OPINIONS: Robert Johnson is a consulting 
economist by education, training and experience and has a 
special expertise in labor economics and statistics. His 
current C. V. is attached and incorporated hereto by 
reference. 
Each of his opinions will be within a reasonable degree 
of economic certainty using techniques that are reasonably 
and generally accepted for such economists based on relevant 
social data provided to him concerning the decedent and his 
family as well as information concerning the decedent's past 
·! 
, l earnings, anticipated earnings and reasonably probable 
' 
,j promotions and raises. These facts will be established at 
I 
:1 trial by other witnesses. 
; ! 
(d) REPORT: A copy of the report is attached and is 
incorporat·ed hereto by reference. 
(e) DEPOSITION: This witness has not been deposed. 
6(a) Reverend carlton Smith 
1414 Joliff Road 
Chesapeake, VA 
SUBJECT: Family Counseling 
(b) EXPECTED TESTIMONY: Since the decedent's death, this 
witness has been actively involved in counseling the 
:: survivors who are the beneficiaries to this action. As the 
treating expert, he discussed the effect the death of 
Mr. Hudson had on each of their lives and has counseled them 
11 
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in methods of dealinq with the loss. 
This witness will describe: the process of and 
necessity for grieving following the death of a loved one 
and, the expected effect of a death on a family 
structure. He will describe his counselinq sessions with the 
family members: his findings: the survivor's feelinqs and 
attitudes in response to the decedent's death; the family 
members' proqress since the death; and, his prognosis for 
the family members for the future. 
(c) GROUNDS FOR OPINIONS: The qrounds for this witness• 
opinions are: his education and traininq as minister; his 
experience counseling those who have recently suffered the 
:.:Ji:: . death 
I: 
I· individual 
family member; and, conversations with the of a 




(d) REPORT: No report has been prepared. 
(e) DEPOSITION: This witness has not been deposed. 
7(a) DR. JAMES HOLMES 
Crawford & London Streets 
Portsmouth, VA 
SUBJECT: TREATING PSYCHIATRIST 
(b) EXPECTED TESTIMONY: Dr. Holmes is a licensed. 
·· psychiatrist in Virginia and then treating physician of Mrs. 
Hudson. He will describe his findings, diagnosis, course of 
treatment and prognosis. 





































opinions are: his education and training as a medical 
doctor and psychiatrist and his treatment of Mrs. Hudson. 
Respectfully submitted, 
PAULSON, NACE & NORWIND 
VA BAR #25391 
1814 N Street, N.W. 
Washington, o.c. 20036 
(202) 463-1999 
co-counsel for ~he plaintiff 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foreqoinq 
Plaintiff's Supplemental Responses To Defendants• 
Interroqatories Concerninq Expert Witnesses was mailed on 
this 12th day of June, 1987 to: 
Robert w. Hardy, Esq. 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 sovran center 
Norfolk, Va 23510 
Counsel for Defendants: Surqical Specialists, 
Dr. Crisler 
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Dear Mr. Powers: 
July 9, 1984 
RE: Jeanetta Hudson, etc. 
At your request I reviewed medical records of the 9-14 to 9-19-81 
hospitalization of Jack B. Hudson, Deceased, including a report of the limited 
postmortem examination performed by Drs. Avery and Sperber. In addition, I 
examined nineteen lx3" slides containing tissue sections of blood vessels, 
heart, lung and brain. 
The clinical aspects of Mr. Hudson's illness are summarized as 
follows: 
Mr. Hudson was a 44 year old man who had a long history of arterio-
sclerotic heart disease. He had a coronary artery bypass graft in June, 
1981, but symptoms recurred due to almost complete occlusion of the graft. 
He returned to the hospital on 9-14-81 for a second operation, and was 
taken to the operating room on 9-15-81 for a double aorta-coronary. bypass 
procedure by Dr. Crile Crisler. 
This was begun at 8 AM and proceeded without difficulty until lO·AH, 
when he was placed on Lhe bypass, following which Dr. Crisler noted, "A 
left ventricular vent was inserted through the right superior pulmonary 
vein. Whe~ che opening was made in the right superior pulmonary vein the 
heart was more empty than it ordinarily is and some air entered the left 
atrium with the heart beating. The vent was rapidly inserted into the 
left ventricle and traction was made on the aortic cannula to allow evacu-
ation of any air that might have been trapped in the ascending aorta and 
the patient's head was :mnediately lowered. A small amount of air did 
issue from the aorta arou~d the cannulation site, but it appeared to be a , 
very small quantity. A vent was connected in routine manner to low suction. 
Patient was also given De~adron at that time and this will be maintained 
post-operatively until further neurological assessment is obtained." 
As far was ca.n be deter·mined from the Anesthesia Record, blood pres-
sure was maintained in the normal range during the hour and fifteen minutes 
that the patient was on the bypass. The remainder of the operation proceeded 
without difficulty, and patient was transferred to the Critical Coronary 
Care Unit at noon. Blood pr~ssure at that time was 90/60, pulse 71 and resp-
. irations w~re 10. 





July 9, 1984 
Since Mr. Hudson did no~ awaken following surgery, a neurologist, 
Dr. Marcus Rice, was consulted about seven hours later. He found an in-
tubated patient who made minimal response to extreme pain. Patient had 
roving eye movements, intact oculocephalic reflexes and corneal responses. 
Pupils were 2 mm., equal, round and reactive. There was neither papill-
edema nor fundal hemorrhage. The patient manifested severe extensor rigid-
ity, especially in the legs, slightly greater on the right than left side. 
Deep tendon reflexes were 3 to 4+ with some knee clonus. 
It was Dr. Rice's impression that Mr. Hudson's profound neurological 
dysfunction was most likely a consequence of air embolism, and he recommend-
ed a trial of hyperbaric oxygen therapy. This was administered, but patient 
continued to deteriorate and manifested charactersitic signs of increasing 
intracranial pressure, brain stem dysfunction and seizures. All efforts to 
control or reverse this inexorable march of symptoms by insertion of an in-
tracranial monitor, drug therapy and barbituate coma were unsuccessful. · 
Death occurred shortly after midnight on 9-19-81, about ~ days after the 
surgery. It was the general !~pression of the physicians responsible for 
Mr. Hudson's care that the neurological dysfunc~ion resulted fro~ air embo-
lism sustained during surgery. 
A necropsy examination of Mr. Hudson, limited to the heart, lungs and 
brain, was performed on 9-19-81 by Dr. E. Stanley Avery (ASl-206). Findings of 
note in.clude the following: 
1) Pupillary size unequal- right measures 4 mm., left measures 6 mm.; 
2) Recent surgical incisions in ches~, upper abdomen and right lower 
leg; 
3) Intact double saphenous vein-coronary artery-aortic bypass graft; 
4) Focal tan discoloration a£ anterior myocardium; 
5) Focal severe arteriosclerotic change of anterior descending branch 
and focally of the right coronary artery; 
6) Edema and congestion of both lungs. 
The brain was examined by Dr. Edward Sperber, whose report, dated 10/16/ 
81 notes the following: 
1) Brain is symmetrical and diffusely gwollen; 
2) Dusky discoloration of cortical grey at borderzone between middle and 
posterior cerebral artery distributions, greater on right than left 
side; 
3) Right uncal groove with compression of right peduncle, and swelling 
of left uncus; 
4) Slit-like ventricular system (lateral and 3rd ven~ricles); 
5) Dusky discoloration.of cerebellum and pons; 
6) Tentorial surface of cerebellum softer than ventral surface; 
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Nineteen lx3" slides, each bearing the label "ASl-206, Med. Ctr. Hosp., 
Norfolk Gen. Div." plus an additional number as noted below, were sent to me. 
Each was stained with hematoxylin and eosin. My evaluation of these sections is 
described as follows: 
Slide Hl: This consists of several large blood vessels within adipose 
tissue. One large vessel shows severe eccentric intimal scler-
osis; the lumen is reduced to ~ or less than normal. A second 
vessel with severe concentric sclerosis shows similar narrowing 
to about ~ its normal diameter. 
Slide H2: Cardiac muscle displaying minimal fibrosis. 
Slide H3: Two large sclerotic vessels in fatty tissue, basically similar 
to Slide Ill. 
Slide #4: An exceptionally palely-stained piece·of brain tissue containing 
both grey and white matter. Fibers in the white matter are sep-
arated and the tissue is poorly cellular. Glia are necrotic. 
Some vessels show endothelial stripping. 
Slide HS: Poorly-stained piece of temporal lobe including hippocampal form-
ation. Pyramidal cells of the hippocampal formation and neurons 
in other portions of temporal cortex are acutely necrotic. Oligo-
dendroglia are pyknotic and karyorrhectic. Endothelial stripping 
present. 
Slide 116: Severe tissue pallor of rostral midbrain section contai~ing post-
erior third ventricle and substantia nigra. There is a moderate-
sized perivascular hemorrhage along the wall of the ventricle, as 
well as smaller, scattered perivascular hemorrhages. Walls of 
some vessels (especially those surrounded by hemorrhage) are ne-
crotic. There is neuronal necrQsis and glial pyknosis. Polymorph-
onuclear leukocytes are seen both within vascular lumina and in 
Virchow-Robin spaces. t~ite matter fibers are fragmented ana sep-
arated. 
Slide 117: Severe tissue pallor of pons. Tissue contains hemorrhages, vascu-
lar necrosis with and without inflammatory reaction in both basis 
and tegmentum. There is separation and fragmentation of tissues, 
a bubbly character to the neuropil and glial necrosis. 
Slide #8: Severe tissue pallor of cerebellum. There is advanced autolysis 
of granule cells. There is striking separation and fragmentation 
of fibers in white matter and a few scattered petechiae. Oligo-
dendroglia'are necrotic. Dentate neurons are ghost-like but 
_Purkinje cells are slightly better preserved. 
Page 4 
Mr. Powers 
July 9, 1984 
i\ 
Slide #9: Severe tissue pallor. Section of cortex and white matter show-
ing petechial hemorrhage in both areas, acute neuronal necrosis, 
and pyknosis and karyorrhexis of glia. Fibers are separated and 
neuropil is bubbly. 
Slide #10: Severe tissue pallor. Section of cortex and white matter is 
basically similar to #9 but hemorrhages are not seen. There is 
abundant shrinkage artefact and a bubbly neuropil. 
Slide #11: Severe tissne pallor. This is a somewhat better section of hippo-
campus than Slide OS. Neurons in Sommer's section and presubicu-
lum display the most advanced neuronal necrosis. 
Slide #12: Severe tissue pallor. Section of cerebellar folia displays ad-
vanced autolysis of granule cells, autolysis and necrosis of 
Purkinje cells. 
Slide 1113: Severe tissue pallor.. Section of pons conta~ns many perivascular 
hemorrhages, separation and fragmentation of white matter fibers 
and a bubbly neuropil. 
Slide #14: Heart displays acute necrosis with inflammation. 
Slide #15: Similar to #14. 
Slide #16: Similar to 014; vessels are filled with bacteria. 
Slide #17: Two vessels embedded in fat; the lumen of one is totally closed 
whereas the lumen of the other is severely sclerotic. 
Slide 1118: Lung - tissue is partially autolytic. Alveoli contain "heart 
failure" cells. 
Slide #19: Lung - Acute pneumonia. 
On the basis of statements by Dr. Crile Crisler relative to entry of 
air into the left atrium during the surgery, clinical diagnosis by Dr. Marcus 
Rice of air embolism, treatment for air embolism by hyperbaric oxygen, necropsy 
report of the gross findings of the brain by Dr. Edward Sperber, and my own ex-
amination of the tissue slides prepared for microscopic study, it is my opinion 
that Mr. Hudson sustained irreversible brain damage consequent to ·air embolism 
during cardiac surgery on 9-15-81. Vascular and cellular necrosis of the brain 
led to progressive swelling with herniation, compression of brain stem and death. 
The documented gross and microscopic changes are characteristically found in in-
dividuals who die following air embolism. 
182 
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I will hold the slides and blocks that the pathologists kindly sent 





Lucy B. Rorke, M.D. 
Neuropatho lo gist 




ROBERT W. JOHNSON 
DUCAT ION 
Stanford University Graduate School of Business - Palo 
Alto, California MBA 1972 
Baruch College - New York, New York 
B.A., Business Administration 1970 
Continuing Education 
-American Management Association courses in stratgeic 
planning and mergers and acquisitions. 
r
ROPESSIONAL HISTORY 
1982 to Present 
i LEGAL ECONOMIC EVALUATIONS .IllC - Palo Alto, california 
President of the nation's largest litigation-economic 
consulting firm. Expert witness in cases (both 
plaintiff and defense) deciding lost business profits, 
personal inj~ry, breach of contract, pensions and 
wrongful terminations. Experienced in trial testimony, 
efficient discovery, depositions, the cross examination 
of opposing experts and determining-critical path 
through a case. 
1981-1982 
LEGAL ECONOMETRICS ~ - San Francisco, California 
Senior Consultant. Directed economic analysis of cases 
invloving lost business profits, anti-trust, wrongful 
death and personal injury. Experienced in determining 
critical path through cases, efficient discovery and 
cross examination of opposing experts. 
1981 
~ ~ - San Jose, California 
Assistant to Group Controller. Coordinated and approved 
all capital expenditures ($75 million per year) for 
·$2.5 billion Defense Equipment Group. 
J New Yo,..k At:lanca 
(404) 52::3· 7108 
Pat,., Beach 
(305) 842 ·053::3 
Oec,..o•c 
(313) 961·0732 ( 12). 406·0977 
.I 
CURRICULUM VITAE 
1979 - 1981 
BRa SINGER lBt - State College, Pennsylvania 
Assistant to Vice President. Directed corporate 
acquisition policy and special situations analysis 
involving strategic analysis of corporate divisions. 
1977- 1978 
~ ~ - State College, Pennsylvania 
Owner. Manufactured teflon recreational lubricant. 
1975.- 1977 
fniL CRISIS ~ - New York, New York 
Vice President of Marketing. Directed national 
marketing program. 
1973 - 1975 
AMERICAN EXPRESS INVESTMENT MAHAGEMENT ~ - San 
Francisco, California 
Securities Analyst/Portfolio Manager. Analyzed and 
made stock recommendations for six industries and 
manage4 part of a $700 million mutual fund. 
1972 - 1973 
DONALQSON LUFKIN k JENRETTE - New York, New York 
Securities Analyst. Analyzed and made stock 
recommendations to the 100 largest financial 
institutions in the u.s. 
Security Clearance. 
Secret. 
PROFESSIONAL ASSOCIATION AND LICENSE 
Member of the American Economic Association. 
Licensed life and disability. Broker of structured 
settlements. 
CASE INVOLVEMENT (partial list) 
ADAMS v. AMERICAN AIRLINES - Retained as economic 
expert by the defense to analyze the economic loss to 
the plaintiff's family as a result of his death in the 





PULEO v. CROCKER BANK - Retained as economic expert by 
plaintiff to determine lost wages and fringe benefits 
as a result of an alleged wrongful termination. 
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BELTZ TRAVEL SERVICE v. TRANS WORLD AIRLINES - Retained 
as economic expert for defendant analyzed plaintiff's 
losses and determined the firm's going concern value. 
JOCHIMS v. u.s.A.- Retained as economic expert by 
plaintiff to determine lost wages and benefits as a 
result of alleged medical malpractice. 
VINYL PRODUCTS v. ARMSTRONG CORK - Retained as economic 
expert by defense to determine the amount of lost 
business profits due to alleged product liability. 
THORNTON v. PAINE WEBER - Retained as economic expert 
by plaintiff to determine economic loss from alleged 
wrongful manipulation of plaintiff's stock portfolio. 
LEE & PRASZKER v. WOODWARD-CLYDE - Retained as economic 
expert by defendant to determine the amount of economic 
loss due to alleged slander by defendant. 
MORRIS v. JOHNS-MANVILLE - Retained as economic expert 
by plby plaintiff to determine the lost economic 
, support as a result of a wrongful death 
HECKERT v. HURST - Retained as economic expert by 
plaintiff to quantify the loss due to alleged attorney 
malpractice in bankruptcy case. 
MGM GRAND HOTEL v. LLOYDS OF LONDON -.Retained as the 
economic expert by defendant to determine economic loss 
due· to the death of eighty plaintiffs including foreign 
nationals. 
CURRICULUM VITAE 
"Structuring Settlements: A Negotiating Guide,"~ 
~ Trial Lawyers Quarterly, 1983 Vol. 15, No.3. 
"Valuing Defined Benefit Pension Plans," American 
Journal~ Trial Adyocacy, Vol. 7, No. 1. Fall 1983. 
"Negotiating Structured Settlements," American~ 
Association Journal, May 1984., Vol. 70. 
"The Economical Use of an Economist," Presented to the 
Contra Costa Trial Lawyers Association, November 1982. 
"Negotiating Structured Settlements," California Trial 
Lawyers Association, January 1984. 
"Structured Settlements Analyzed," aAn piego Trial~ 
~, October-December 1983, Vo1.6, No.9 & 10. 
187 
Page 4 
WRONGFUL DEATH WAGE LOSS EVALUATION 
Economic Impact Report 
Hudson v. Surgical Specialists 
Legal Economic Evaluations, Inc. 






1010 Corporation Way Suite #201 Palo Alto CA 94303 (415) 969-7682 
Mr. Mark Westerfield 
Paulson Nace & Norwind 
1814 N Street NW 
Washington DC 20036 
RE: Hudson v. Surgical Specialists 
Dear Mr. Westerfield: 
May 6, 1987 
I have examined the data given to Legal Economic Evaluations, Inc. 
regarding Mr. Hudson and his pecuniary losses. Based on this 
information, I have calculated the present value of his loss using 
generally accepted economic techniques and methods of analysis. My 
opinions on this matter are s~t forth below. 
This economic analysis does not include possible damages for Mr. Hudson's 
pain and suffering of other non-economic damages. 
This wrongful death wage loss evaluation presumes several economic 
relationships regarding inflation, wages and wage growth, and interest 
rates. These relationships were empirically determined based on over 30 





Expected. income $705,653 $677,580 
Personal consumption -$197,806 -$197,806 
Household services $105,561 $.101, 529 
---------- -----------TOTALS $613,407 $581,303 




















WRONGFUL DEATH WAGE LOSS EVALUATION 
Re: Hudson v. Surgical Specialists 
Name: Mr. Jack Hudson 
Date of birth: 1/21/1937 
, Age at date of loss: 44 
II Gender: Ma 1 e 
Date of loss: 9/19/1981 
1 
Date of report: 5/6/1987 
Date of valuation: 5/6/1987 
Expected employment: machinery foreman 
Children's birthdates: 10/10/1957 3/21/1959 2/28/1965 
Age children leave home: 21 
This report quantifies the economic damages of this case. It does not 
include non-economic damages such as pain and suffering. 
1 All statistics used in this report are from the U.S. Department of 
Labor, Bureau of Labor Statistics, the National Association of Insurance 
Commissioners, and the U.S. National Center for Health Statistics except 
where noted otherwise. Pre-injury wages were calculated using 
government wage statistics where this information was not provided by 
counsel. · 
All future losses, expenses, mitigating income, etc. beyond the current 
1 year are brought to a present value using the appropriate discount rate 
as discussed on the following page. These calculations are performed 
using calendar years. To avoid bias, all payments are di-scounted from 
the middle of the year they are to be received. 
Losses are also discounted for the probabilities of survival. The 
cumulative probability of living until a given year is shown in column 
four of the following pages. Please note that a 1.0000 signifies a 
'certain' probability or no reduction. 
iSO 
WRONGFUL DEATH WAGE LOSS EVALUATION 
Re: Hudson v. Surgical Specialists 
This analysis calculates the present value of Mr. Hudson's lost wages, 
fringe benefits and household services from 9/19/1981 to the end of his 
work-life expectancy. This analysis does not consider loss of society or 
any other non-economic issue. 
EXPECTED INCOME: This analysis estimates Mr. Hudson's expected income in 
1987 to be $36504 as a machinery foreman based on information supplied by 
counsel. It is assumed that Mr. Hudson would have been promoted in 1986. 
Mr. Hudson's fringe benefits are estimated to be 22.3% of expected income 
as this is the average for all United States employment according to the 
US Chamber of Commerce. Mr. Hudson's future expected income is reduced by 
a 1. 0% net d1 scount rate. Mr. Hudson '.s work-1 i fe expectancy is 17.1 years 
from the date of loss. This income is part of the loss and is included 
when calculating Mr. Hudson's personal consumption. 
HOUSEHOLD SERVICES: This analysis estimates Mr. Hudson's household 
services in 1987 to be $6412 based on information supplied by US 
Department of Agriculture for all males. Mr. Hudson's. future household 
services is reduced by a 1.0S net discount rate. Mr. Hudson's work-life 
expectancy is 17.1 years from the date of loss. This income is part of 
the loss and is not included when calculating Mr. Hudson's personal · 
consumption. · 
PERSONAL CONSUMPTION: This analysis estimates Mr. Hudson's total income 
as a percentage of total family income. This analysis estimates his 
consumption percentage to be variable depending. upon family size, based 
on the study 'INJURY AND RECOVERY IN THE COURSE OF EMPLOYMENT' by Earl 
Cheit. Total family income was estimated by summing the income columns 
entitled: Expected Income and Fringe Benefits. 
This analysis assumes normal life and work life expectancies for the 
purpose of calculating Mr. Hudson's loss. 
191 
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NET DISCOUNT RATES 
This report quantifies the economic damages of this case. It does not 
include non-economic damages such as pain and suffering. 
The future lost wages are brought to a present value using a net discount 
rate for wages. Simply put, the net discount rate represents the 
historical relationship between inflation, wage growth, and interest 
rates. The net discount rates used in this report were determined from 
post-war U.S. economic data and is illustrated in the attached chart. 
For future wages the net discount rate is 1%. This is based on historical 
economic trends. Generally, the interest rate has been about 2% above the 
inflation rate.. Wages have grown about 1% faster than inflation. Hence, 
the wage growth rate is 1% below the interest rate. This 1% is the net 
discount rate for wages. 
As a simple example in round numbers, suppose John Doe earned $100 this 
year and you want to compensate him today for next year's earnings. Also 
suppose that the inflation rate will be 6%. Because the interest rate is 
2% above the inflation rate, the interest rate will likely be 8%. 
Similarly, because wages grow 1% faster than inflation, Mr. Doe is 
expected to earn· 7% more next year, or $107. Since the money you give Mr. 
Doe will earn interest, if you give him $99 now he will have $107 in a 
year. The $99 is the present value of his future wages. 
The $99 can also be arrived at by simply discounting the $100 by 1%. This 
1% is the net wage discount rate. It should be noted that the net 
discount rate is based on long-term trends and in any particular year 
these relationships may or may not hold. However, in the long run, these 
trends are valid. 
In cases where the subject's wage growth is assumed to track the national 
average and he has no expected job changes the column showing his wages 
will remain constant after the present year. This is correct. Wage 
growth, inflation, and interest rates are all accounted for in the 
discounting process. 
Similarly, the anticipated medical costs and other expenses maybe brought 
to a present value using a medical net discount rate that encompasses the 
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INTEREST RATES, WAGE GROWTH & 
INFLATION RATES 
1950-1982 
WAGE GROWTH INTEREST RATES INFLATION RATES \ '. 
1955 1960 1965 1970 1975 1980 
LEGALECONOMICEVAWATIONS.INC. 
SOURCE ECONOMIC REPORT Of UiE PRESIDENT 1983 
Legend 
INTEA.E~ f RATE~ WAGE GROWTH INFLATION RATES 
J WRONGFUL DEATH WAGE LOSS EVALUATIOh Expected income 
Hudson v. Surgical Specialists 
: il 
Probability 
I Expected Fringe Expected Present 
: 'I Year Income Benefits 
of working Value Value 
1981 7,244 1,615 
1.0000 8,859 8,859 
1982 24,507 5,465 1.0000 
29,972 29,972 
1983 25,740 5,740 1.0000 31,480 31,480 
1984 26,854 5,988 1.0000 32,842 32,842 
1985 27,426 6,116 1.0000 33,542 33,542 
1986 33,883 7,556 1.0000 41,439 41,439 
1987 36,504 8,140 1.0000 44,644 44,644 
1988 36,504 8,140 1.0000 44,644 44,135 
1989 36,504 8,140 1.0000 44,644 43,698 
1990 36,504 8,140 1.0000 44,644 43,266 
1991 36,504 8,140 1.0000 44,644 42,837 
1992. 36,504 8,140 1.0000 44,644 42,413 
1993 36,504 8,140 1.0000 44,644 41,993 
1994 36,504 8,140 1.0000 44,644 41,577 
1995 36,504 8,140 1.0000 44,644 41,166 
1996 36,504 8,140 1.0000 44,644 40,758 
1997 . 36,504 8,140 1.0000 44,644 40,355 
1998 29,787 6,643 1.0000 36,430 32,603 
576,985 128,668 705,653 677,580 
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WRONGFUL DEATH WAGE LOSS EVALUATION 
Household services 
Hudson v. Surgical Specialists 
Household Other Probability Expected Present 
Year Services Services of working Value Value 
1981 1,311 0 1.0000 1,311 1,311 
1982 5,060 0 1.0000 5,060 5,060 
1983 5,462 0 1.0000 5,462 5,462 
1984 5,780 0 1.0000 5,780 5,780 
1985 5,983 0 1.0000 5,983 5,983 
1986 6,200 0 1.0000 6,200 6,200 
1987 6,412 0 1.0000 6,412 6,412 
1988 6,412 0 1.0000 6,412 6,339 
1989 6,412 0 1.0000 6,412 6,276 
1990 6,412 0 1.0000 6,412 6,214 
1991 6,412 0 1.0000 6,412 6,152 
1992 6,412 0 1.0000 6,412 6,092 
1993 6,412 0 1.0000 6,412 6,031 
1994 6,412 0 1.0000 6,412 5,971 
1995 6,412 0 1.0000 6,412 5,912 
1996 6,412 0 1.0000 6,412 5,854 
1997 6,412 0 1.0000 6,412 5,796 
1998 5,232 0 1.0000 5,232 . 4,683 
105,561 0 105,561 101,529 
197 
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Jl WRONGFUL DEATH WAGE LOSS EVALUATION 
II 
Personal consumption 
Hudson v. Surgical Specialists 
Total Personal Probability Expected Present 
Year Income Consumption of certain Value Value 
1981 8,859 2,303 1.0000 2,303 2,303 
1982 29,972 7,793 1.0000 7,793 7,793 
I 
1983 31,480 8,185 1.0000 8,185 8,185 
1984 32,842 8,539 1.0000 8,539 8,539 
1985 33,542 8,721 1.0000 8,721 8,721 
II 
1986 41,439 12,432 1.0000 12,432 12,432 
1987 44,644 13,393 1.0000 13,393 13,393 
I 
1988 44,135 13,241 1.0000 13,241 13,241 
1989 43,698 13,109 1.0000 13,109 13,109 
1990 43,266 12,980 1.0000 12,980 12,980 
I 
1991 42,837 12,851 1.0000 12,851 12,851 
1992 42,413 12,724 1.0000 12,724 12,724 
1993" 41,993 12,598 1.0000 12,598 12,598 
1994 41,577 12,473 1.0000 12,473 12' 473. 
1995 41,166 12,350 1.0000 12,350 12,350 
1996 40,758 12,227 1.0000 12,227 12,227 
I 
1997 40,355 12,106 1.0000 12,106 12,106. 
II 
1998 32,603 9,781 1.0000 9,781 9,781 






PRECEDENTS FOR NET DISCOUNT RATE METHODOLOGY 
The following cases support the concept of a net discount rate to 
account for wage growth, inflation, and interest rates: 
Doca v. Marina Mercante Nicaraguense, S.A. 634 F.2d 30 
( 2d C i r. 1980) . 
Gretchen v. United States, 618 F.2d 177 {2d Cir. 1980). 
Espana v. United States, 616 F.2d 41 (2d Cir. 1980). 
Sauers v. Alaska Barge-Transport, Inc., 600 F.2d 238 
(9th Cir. 1979). 
Feldman v. Allegheny Airlines, Inc., 524 F.2d 384 (2d Cir. 1975).. 
Pfeifer v. Jones & Laughlin Steel Corp. 462 U.S. 523 (1983). 
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Bureau of Labor Statistics, CONSUMER EXPENDITURE SURVEY: INTEGRATED 
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IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 
FOURTH JUDICIAL CIRCUIT 
JEANETTA HUDSON, Administratrix, Plaintiff, 
v. At Law No. L86-1756 
1 
SURGICAL SPECIALIST, INC., et al., Defendants. 
-------------~-------------------------~-------------
The deposition of DR. DIANE J. SANSONETTI, taken by 
the Defendants, pursuant to Notice, before Dennis 
c. Johnson, Notary Public for the State of Virginia 
at Large, on the 9th day of July, 1987, beginning 
at 11:00 a.m •• at The Medical College of Virginia, 
Sanger Ball, Richreond, Virginia. 
----------------~-------------------------~----------
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Mark Westerfield, Esquire 
Counsel for the Plaintiff 
John A. Heilig, Esquire 
Counsel for Norfolk General Hospital 
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DIANE J. SANSONETTI, MD, being duly sworn, 
deposed and said as follows: 
EXAMINATION BY MR. CLARKE: 
Q Dr. Sansonetti, I 1 m Hunter Clarke, and I 
represent Dr. Crisler in this case. If some of my 
questions are unclear, let me know. 
Please state your full name. 
A Diane J. Sansonetti. 
Q Your age? 
A 35. 
Q Your business address? 
A Box 68, MCV, Richmond, Virginia, 23298. 
Q Are you married? 
A No, sir. 
Q Where did you go to undergraduate school? 
A Hollins College. 
Q When did you graduate? 
A I graduated in 1974. My attendance there 
was 1970 to 1973. 
Q Where did you go to medical school? 
A Medical College of Virginia. 
Q When did you graduate? 
A 1977. 





Where did you go then? 
I spent the next six years at the 
3 University of California, San Diego. That included 










So you left there in 1 83? 
Correct. 
Where did you go then? 
A fellowship at the Medical College of 









From '83 until when? 
Until June of •as. 
Then where? 
I remained at tbis institution on staff, 
15 both at the Medical College of Virginia and McGuire 
16 Veterans Hospital in the Department of 









Are you board certified? 
Yes, sir. 
In what areas? 
I'm board certified in general surgery 
22 and by the Board of Thoracic surgeons. 































A December 1985. 
Q And how about thoracic surgery? 
A May 1987. 
Q Where were you practicing in '81? 
A In '81? 
Q Yes. 
A As the record shows, I would have at been 
at the University of California in San Diego. 
Q Doing what? 
A That was the fourth year of my six-year 
program, and that particular year I was doing 
research and clinical work in cardiac surgery. 
Q Were you doing any actual surgery at that 
time? 
A Assisting, yes. 
Q were you acting as primary surgeon at any 
time during your tour at the University of 
California? 
A No, sir. I was a resident for my full 
stay at the University of California. 
Q And then in '83, when you came here, was 
this all in cardiac surgery? 
A Yes, sir. 
Q When is the first time you acted as the 
Dennis c. Johnson & Assoc1ates 
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when I joined the staff, August 1, 1985. 
Bow many procedures have you done as a 





Approximately 200 per year. 
Can you break these down into general 
7 types of procedures? 
8 A gn percent would be adult acquired 
9 cardiac disease, 5 percent would be cardiac 
10 transplantation, and 5 percent would be thoracic and 
11 trauma. 
12 Q Have you acted as the primary surgeon 











I would say approximately 30. 
Bow many coronary bypass procedures have 
18 you been the primary surgeon in? 
19 A Well, ap~roximately 180 per year for the 









so approximately 360? 
Approximately. 
Do you engage in my private practice? 
All of my practice is within these two 

























mean by private practice, because the financial 
agreement here is somewhat of a private practice. 
Q Are these patients referred to you 
through the hospital? Bow do you qet your patients? 
A From the referring cardiologists. 
Q Are you on a salary from the hospital or 
med school? 
A There is a salary basis, but that is not 
the majority of the income. 
Q What is the majority from? 
A From billing patients for surgery. 
Q Now, are you teaching at the med school? 
A I'm on staff as an assistant professor, 
so by that, yes, I do teach. 
Q What do you teach? 






Tell me what you mean by teach. 
Okay. The majority of my teaching 
21 responsibility is to surgical house staff who rotate 
22 onto the cardiothoracic service. I oversee their 
23 work as they take care of patients on the floor in 
24 the intensive care unit and under my assistance at 
?.03 
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1 times in the operating room. There are medical 
2 students who rotate on the services, and giving them 
3 informal or formal lectures is also done. This is a 
4 small percentage of the hours that I spend at the 
5 hospital. 
6 Q Do you spend any time in the classroom? 
7 A Not more than two hours a month. 
8 Q Give me what your hours would be, let's 
9 say, in a typical day here? 
10 A Rounding on my own patients between 6:30 
11 and 7:30, operating between 8 and 1 p.m., seeing 
12 more patients between 1 and 2, operating between 2 
13 and 7, seeing consultations and other patients until 
14 9, including office work. 
15 Q A long day. 
16 A (Indicating.) 
17 Q What is the mortality rate for coronary 
18 bypass procedures at MCV? I'm talking about 
19 elective and non-elective. 
20 A My estimate would be 2 percent. 






For certain, no. 
Do you know what it was, let's say in 
?-09 




















A No, sir. 
Q Or '81? 
A Not exactly. 
Q Or •as, for example? 
A No, sir. 
Q Have you practiced in any states other 
than Virginia and California? 
A No, sir. 
Q Have you practiced in any other areas in 
Virginia except in Richmond? 
A No, sir. 
Q Have you practiced in any hospitals in 














Q Have you operated as primary surgeon in 
any hospitals anywhere in the United States except 
at MCV and McGuire? 
A No, sir. 
Q Have you done any cardiac surgery either 
as an assistant or as primary surgeon at any 
hospitals other than at MCV and McGuire? 
A Repeat the question. 
Q Have you done any cardiac surgery either 
as assistant or the primary surgeon at any hospitals 
?lO ; _..._ iJ 
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would that include my time as a resident? 
Under the general surgery residence 
Yes, sir. 
Were you doing cardiac surgery then? 
Yes, sir. 
Yes, I would include that time. 
so the answer to your question would be 
What type of cardiac surgery were you 
13 involved in during your residence program? 
14 A Bypass surgery, valve surgery, pediatric 
15 cardiac surgery, and thoracic surgery. 
16 Q So the only time period in which you have 
17 been involved as the primary surgeon in cardiac 
18 surgery would be from August of •as until the 





That is correct. 
Well since August of '85 until the 
22 present time, have you been involved in any surgery 
23 other than cardiac surgery? 
24 A If you include thoracic and trauma in 
211 
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1 that, then it would be only cardiothoracic and chest 
2 related trauma. 
3 Q I assume you belong to national 





Why do you assume that? 
Well, I'll ask you. Do you belong to 






You asked me why I assumed that. It's 
110 been my experience that most physicians belong to 






No, sir, I do not. 
Do you belong to any cardiothorasic 






So you belong to no associations? 
No medical associations. 
So can I safelv assume, then, that you 
~19 have not attended any national medical association 
I 
I 










As a member? 
Yes. 
That is correct. 
Have you attended any national medical 
Dennis c. Jonnson & Associates 
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1 conventions in the last two years? 
2 A Yes, sir. 
3 Q Which ones? 





















Q Where was that? 
A Phoenix, Arisona. 
Q Were you a participant in that in the 
sense of giving a paper? 
A No, sir. 
Q Were there any discussions or papers that 
you remember regarding bypass surgery at that 
meeting? 
A Yes, sir. 
Q Do you remember who gave that? 
A Any of the papers regarding coronary 
bypass surgery? 
Q Well, how many do you remember being 
given? 
A Well, there were some papers on internal 
mammary arteriographs from the Cleveland Clinic, and 
from Milwaukee, Wisconsin, there was a presentation 
about a large coronary artery aneurysm. I believe 
from Iowa there was Noel Mills discussing laser 
surgery in coronary artery disease as a surgeon. 
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Those were the ones that I remember 
specifically at this time specifically relating to 
coronary bypass surgery. 
Q Were there any discussions of papers in 
5 which venting was discussed in relation to coronary 
6 artery bypass qrafts? 
1 A No, there were not. 
' 8 Q Have you been to any meetings in which 
,, 
i: 9 this was discussed during the last two years? 
A No, sir. 
Q Now, the fellowship that you attended 
here at MCV and cardiac surgery, who were the 
primary instructors in that? 
A The primary instructor, the chief of the 
program is Dr. Richard Lower. The additional 







would include Dr. Timothy Wolfgang, Dr. Kevin Ducey, 














Do you know him? 
Yes, I do know him. 
Have you observed cardiac surgery in any 







hospitals in Virginia other than at McGuire and MCV? 
A Yes, sir. 
Q Where? 
4 A Henrico Doctors• Hospital in Richmond, 











Q Bow many times have you observed 
procedures there? 
here? 
A Approximately three. 






That has been since you were on the staff 
In between, July of 1985. 
Do you remember what type of procedures 
16 these were? 
17 A Coronary bypass procedures and valve 
18 procedures. 
19 Q Do you remember the physicians who were 
20 the primary surgeons in these procedures? 
21 A Yes. 





Dr. Harold Levinson, Dr. James Zocco. 
Have you ever observed any cardiac 
215 














surgery in the Norfolk area, and that would include 
Norfolk, Virginia Beach? 
A No, sir. 
Q Newport News, Portsmouth, Chesapeake? 
A No. 
Q Have you observed cardiac surgery at any 
place in Virginia other than the ones at Chippenham 
and Henrico? 
A No, sir. 





Q Have you talked with other cardiothoracic 











the use of vents? 
A Other than my instructors which we have 
previously listed, no. 
Q You have talked with Dr. Lower about it? 
A During the course of training there would 
be ample opportunity to discuss each physician's 
preferences and styles of venting, as well as being 
able to observe them, because I scrubbed with these 
teachers. 
Q Have you talked with these teachers about 
24 what other surgeons in Virginia, what type 
213 
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1 techniques they use? 
2 A Specifically about Virginia surgeons, no, 
3 sir. 
4 Q Have you talked with them about other 
5 surgeons in the Cnited States outside of Virginia? 
6 A In the teaching method, they often made 
7 comparisons to other alternatives that were 
8 available. 
9 Q Explain what you mean by that, when you 
10 are talking about other alternatives that were 
11 available. 
12 A Okay. As a teacher you teach by 
13 demonstrating. If there were other ways of 
14 performing that technique or doing that task, then 
15 in the course of teaching, you would say that is 
16 what I do, here are some other techniques that you 







Do you follow that same procedure in 
Yes, sir. 
What techniques do you discuss with your 
22 students regarding bypass surgery or valve 
23 procedures, for example, and the use of vents? 
24 A That is too general a question. You'll 



























have to be more specific. 
Q Okay. What alternatives do you discuss 
with your students when you discuss coronary artery 
bypass grafts and the use of vents in conjunction 
with that procedure as far as explaining what the 
alternative procedures are that other people use? 
A One point of discussion would be the 
18 
medical reason for using the vent. One would be 
when to use it. Another would be where to place it, 
how to take it out, et cetera. 
Q would you also discus~ whether other 
people use cross-clamping or fibrillate or whether 
other people do not cross-clamp or fibrillate? 
A Those alternatives would be discussed 
with fellows in training. 
Q Basically tell me what you discussed with 
them in those areas. Part of my reason for being 
here is a learning process. I might as well take 
advantage of it. 
A Which part of that do you want to 
discuss? It's a large subject. 
Q Nell, I've got a lot of time. I want to 
discuss the alternatives as far as the venting 
procedures. 
~18 
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1 A Okay. There is an alternative about 
2 whether or not to use a vent r~utinely in coronary 
3 bypass surgery. The primary function of the vent is 
4 to keep the heart from being distended, which 
5 increases the myocardial wall tension and decreases 
6 the amount of oxygen getting to portions of the 
7 muscle wall of the heart. 
8 A vent will also allow a bloodless field, 
9 or a relatively bloodless field during an operation, 
10 visualization when the coronary arteries are opened. 
11 The most significant risk of a vent is 
12 the occurrence of air embolism. So you need to 
13 weigh the benefit of using the vent for the above 
14 stated reasons against the possible risk of its use. 
15 Knowing what you are using a vent for may 
16 influence your using the vent in only some 
17 situations or in all cases. 
18 Q Okay. Go ahead. You still haven't 
19 gotten to 
20 MR. WESTERFIELD: I'm waiting for a 
21 question. I'm going to have her ask for a specific 
22 question for her to respond to. She's not going to 
23 sit here for half an hour giving a dissertation. 
24 MR. CLARKE: no·you want to read the 
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question back on the use of vents? 
MR. WESTERFIELD: Even if it's read 
back. 
MR. CLARKE: I'll clarify. Read it 
back. Let's see if that's not clear enough for you. 
It may take a while for me. 
(Record read.) 
BY MR. CLARKE: 
Q You say you discuss alternatives with 
your students? 
A With the fellows. 
Q With your fellows. And I want you to 
tell me what you discuss with them regarding 
alternatives as far as some people cross-clamp, some 
don't, some people fibrillate the heart before they 
put the vent in, some don't. Some people put a vent 
in without cross-clamping or fibrillating. And I 
assume what I have said is correct so far, isn't it, 
that some people do each one of those? 
MR. WESTERFIELD: I object, because 
when the question is asked, you keep speaking of 
alternatives, and I think it needs to be clear. 
Alternatives to what, whether it's Dr. Crisler's 
technique or alternatives to his technique here or 
Dennis c. Johnson & Assoc1ates 
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1 alternatives to her technique. 
2 BY MR. CLARKE: 
3 Q What is your preferred technique? 
4 A When I judge that a vent is needed, I 
5 place it through the right superior pulmonary vein, 
6 through purse-string suture, small stab wound, and 
7 insert the vent line already connected to a line 
8 going to the cardiopulmonary bypass machine which 
9 has a one-way valve in it so that it cannot allow 
10 passage in the wrong direction, that being into the 
11 heart, but only exiting from the heart. And this is 
12 performed after the heart has fibrillated and the 
13 aerotic cross-clamp is placed. 






That is what you prefer to do? 
17 A Yes, sir. 
18 Q Now, what alternatives to your preferred 
19 procedure do you discuss with regard to either 
20 cross-clamping or not cross-clamping, fibrillating 
21 or not fibrillating, or inserting a vent without 
22 either of those? Is that clear enough? 
23 MR. WESTERFIELD: That is fine. But 
24 can we just do one at a time? 





























MR. CLARKE: Sure, anyway she wants 
to. 
MR. WESTERFIELD: Just pick one area 
at a time. 
THE WITNESS: Okay. The major point 
in teaching about vents is what the major risk is, 
which we have stated, and the most reliable way of 
preventing that air embolism from occurring. 
BY MR. CLARKE: 
22 
Q That is the way that you prefer to do it? 
A I 1 m speaking generally about what the 
teaching points are on this topic. 
Q Okay. 
A The fellows are taught that a beating 
heart --
Q By you? You are talking about taught by 
you? 
A Which would be the same teaching that I 
received from my teachers, that a beating heart at 
the time of placement or removal of a vent is a 
higher-risk situation for allowing air embolism than 
a heart that is still. Now, a heart is still when 
it is fibrillating or when it's electrically 
inactive after giving cardioplegia. Cardioplegia 
Dennis c. Johnson & Associates 
23 
1 would be infused after a cross-cut was placed. 
2 So our practice and our teaching 
3 here at this institution is to both place and remove 
4 vents when the heart is not beating, with either the 
5 heart fibrillating and a cross-clamp on or the heart 







Are those the alternatives that you 
Those are some of the alternatives. 
Well, z•m interested, so there will be no 
11 doubt in your mind, I 1 m just interested in all the 
12 alternatives that you discuss with them. 
13 MR. WESTERFIELD: I would object only 
14 that I think it should be qualified to include the 
15 limitation, alternatives that she can recall sitting 
16 here right now in deposition. 
17 MR. CLARKE: I certainly don't expect 
18 her to give any she can•t recall. Do you? 
19 MR. WESTERFIELD: Well, it may be 
20 that tomorrow she recalls others or five minutes 
21 after she finishes the deposition, as we all do 
22 sometimes think, boy, I wish I had just added one 
23 more to that list. 
24 MR. CLARKE: I•m fairly confident 
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that she has been doing a lot of teaching in this 
area, that she knows the ones that she qenerally 
talks about. 
24 
TBE WITNESS: Two other alternatives 
that the fellows are made aware of would include 
venting through the cardioplegia cannula, which is a 
small plastic jell coat in the aortic root, and in 
that situation, again, the heart would be still and 
the cross-clamp would be in place. This is used in 
a continuous circuit or Y-connection system, whereby 
cardioplegia could be infused into the heart at the 
appropriate time and a controlled negative siphon 
pressure would be exerted to keep the heart empty at 
the appropriate time in the cycle. 
The fellows are informed that there is a 
technique of venting the heart through the pulmonary 
artery as well. 
Q Any more? 
A Historically they are informed that a 
placement of a vent in the left ventricular apex was 
used in the past. 
Q Now, either using the left ventricular 
apex or the root of the aorta, are any of your 
students told that one of the alternatives is to 
Dennis c. Johnson & Associates 
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1 place it in the left superior pulmonary vein without 
2 cross-clamping or fibrillating? 
3 A Do you mean left or right superior 





Left -- right. 
would you repeat the question? I was 
7 distracted by your misspeaking. 
8 Q Are your students told that one 
9 alternative is to vent by putting the vent through 
10 the right superior pulmonary vein without 














A They are taught that that is an 
unacceptable method. 
Q And you tell them that it's unacceptable? 
A As I have been taught, I believe that to 
be true. That is how I teach. 
Q Who taught you that? 
A The instructors I have listed previously 
in this discussion. 
Q Dr. Wolfgang? 
A Be is one of my instructors. 
Q Did you read Dr. Wolfgang's deposition? 
A I did. 
Q Are you aware that he said that that was 


























an acceptable technique? 
MR. WESTERFIELD: Objection. That 
was not the question that you asked and that she 
answered, and I think --
MR. CLARKE: What question didn't I 
ask her? 
26 
MR. WESTERFIELD: You did not ask her 
whether Dr. Wolfgang regarded this as an acceptable 
technique or whether her instructors regarded it as 
an acceptable technique. 
BY MR. CLARKE: 
Q Di4 any of your instructors when you were 
in school going through your fellowship regard using 
the right superior pulmonary vein without 
fibrillating or cross-clamping as an acceptable 
technique? 
A By their word and by their practice, no. 
Q All right. I'm going to go back. Did 
you read Dr. Wolfgang's deposition? 
A Yes. 
Q Did you read the portion where he said 
that be felt that this was an acceptable technique? 
MR. WESTERFIELD: I would object, and 
I think to be fair to Dr. Sansonetti and to Dr. 
Dennis c. Johnson & Associates 
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1 Wolfgang, I think that portion of the transcript 
2 should be pointed out so that she can refer to it. 
3 MR. CLARKE: Okay. That is a good 
4 suggestion. And while I'm looking for it, I will 
5 make a caveat on that. It may have been that he 
6 said that persons using this technique met the 
7 standard of care that was pertinent in Virginia. 
8 MR. WESTERFIELD: I think I should 
9 add something to the record. Before we began this 
10 meeting, Dr. Wolfgang, as everyone here knows, was 
11 at one point named as an expert witness for the 
12 plaintiff in this action. Since that time Dr. 
13 Wolfgang has indicated that he would not testify in 
14 that capacity, and the extent of his testimony has 
15 been summarized in a statement provided to opposing 
16 counsel pursuant to Rule 4l(b)(4), and his testimony 
17 at this point is limited simply to questions 
18 concerning standard of care in Virginia, as opposed 
19 to the nationwide standard of care. And I believe 
20 we have indicated that in all probability we would 
21 not call him for any purpose in this action. 
22 MR. CLARKE: I understand your 
23 problems. But she said that he was one of her 
24 instructors. 





























MR. WESTERFIELD: That is fine. 
BY MR. CLARKE: 
Q I'll let you read it in just a second 
now. I want to read for the record on page 47 of 
Dr. Wolfgang's deposition starting at line 16, and 
I'm quoting, •okay. so the question is, in your 
opinion, stated with reasonable medical certainty, 
is the use of the venting technique while the heart 
is still beating within the standard of care 
practiced by the average reasonable cardiothoracic 
surgeon practicing in Virginia in 1981?• 
And his answer was, •yes.• 
Now let me go to one other place. On 
page 56, and I think you understand, Doctor, that 
Dr. Crisler used the technique of venting without 
cross-clamping or fibrillating. 
A I understand that. 
Q So then on page 56, starting at line 25, 
the question to Dr. Wolfgang was, •And therefore Dr. 
Crisler and Dr. Brickman, in your opinion, stated 
with reasonable medical certainty, met the standard 
of care of the average reasonable cardiothoracic 
surgeon practicing in Virginia in 1981 in their 
operation on Mr. Jack Hudson?• 
Dennis c. Johnson & Assoc1afes 
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1 And his answer on line 5 on page 57 was 
2 •yes.• 
3 Do you want me to show her these? 
4 MR. WESTERFIELD: Yes. 
5 MR. CLARKE: There it is right there. 
6 I think that is the one on page 47, isn't it? 
7 (Shown to witness.) 
8 MR. WESTERFIELD: I think to protect 
9 the record, there is one other thing that I should 
10 add, and that is under the normal procedure if a 
11 portion of tbe deposition is read in, the other 
12 party would have an opportunity to read in selected 
13 portions which would permit or allow or provide 
14 context for that portion which you read in. 
15 MR. CLARKE: Go right ahead. 
16 MR. WESTERFIELD: Since I am not 
17 right at this moment sitting here prepared to do 
18 that, I think, should this deposition be used at 
19 trial with Dr. Sansonetti, we should have the 
20 opportunity at tbat time to read in other selected 
21 portions. 
22 MR. CLARKE: well, I can assure you 
23 if she testifies at the trial of the case, and she 
24 testifies what her instructors have told her or not 


































told her, if the Court permits me I am going to go 
into this. And I assume you will be prepared at 
that time to read in anything you want to. And as 
far as I'm concerned, you can read in anything you 
want to. The deposition is there in front of you if 
you want to take the time to do. 
MR. WESTERFIELD: I don't want to do 
that. I am just protecting myself for a later time. 
BY MR. CLARKE. 
Q Did you read that, Dr. Sansonetti? 
A Yes. 
Q were you aware that Dr. Wolfgang had said 
that? 
A I was aware in the deposition, not when 
he was my instructor. 
Q You said that you had observed some 
procedures at Henrico and Chippenham. Who were the 
doctors, again? 
A Did you say observe or do? 
Q I said observe. 
A Correct, it was observeJ observation. As 
I stated before, Dr. Harold Levinson, Dr. James 
Zocco. 
Q I assume you were robed and were in the 
?~n 
;~~·~ 
Dennis c. Johnson & Associates 
) 
31 
OR with them? 






Q Do you remember first, why were you going 
with these two particular people? 
A Upon completing my fellowship, I wanted 
6 to see if there were some variations in technique 
7 that I would find that would be helpful that would 
8 be different from these used at our institution, 
9 even though both of those physicians trained at this 
10 institution in the past. So upon asking if that 
11 would be acceptable, they invited me to do such. 
12 Q What technique did Dr. zocco use as far 
13 as venting? 
14 A Aspiration of the aortic root after 








was that a bypass procedure? 
Yes. 
Did you discuss with Dr. zocco -- this 






Did you discuss with him what he 
23 generally does as far as venting? 
24 A No. 
































Q And you consider him to be a competent 
physician, don't you? 
MR. WESTERFIELD: Objection. I think 
her opinion of Dr. zocco•s competence is irrelevant. 
BY MR. CLARKE: 
Q Do you consider him to be a competent 
physician? 
A I have not worked with him, so I do not 
feel I can make that statement. 
Q What was the other doctor's name? 
A Harold Levinson. 
Q What procedure did he use as far as 
venting or did he vent? 
A The same procedure. 
Q Have you talked with any physicians in 
Virginia who vent using the superior pulmonary vein 
without cross-clamping or fibrillating or without 
doing both? 
A No, sir. 
Q Do you know of any? 
A Only from the record. 
Q Which record? 





















So· you know that he did? 
That is correct. 
Have you asked around for other people 
who may do it? Save you discussed this with other 
cardiothorasic surgeons? 
A It was discussed during the course of my 
training, again, as we discussed before. 
Q During the course of your training? 
A Correct. 
Q When you were a fellow? 
A Correct. 
Q When your instructors were talking to 
you, did they tell you that some people use this 
14 procedure? 
15 A They did not say some people use this 
16 procedure. They said to prevent air entering the 
17 heart as best you can, it is performed with the 
33 
18 heart not beating. so they did not make a reference 
19 to other surgeons in general or in specific that use 
20 that technique. 
21 Q If Dr. wolfgang stated that this met the 
22 standard of care in Virginia, would you disagree 
23 with him? 
24 MR. WESTERFIELD: I would interject 
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1 and object. There is no indication in Dr. 
2 Wolfgang's deposition that he was ever told or given 
3 the legal definition of standard of care, and it is 
4 apparent from his testimony that he appeared to 
5 consider standard of care to be synonymous with that 
6 which some physicians may do on a regular basis, as 
7 opposed to that which a reasonaby prudent 
8 cardiothorasic surgeon in these circumstances would 
9 do. 






a man that was testifying for you as an expert and 
he was named as an expert, that you would explain to 
him what standard of care means. Maybe I am wrong 
on that. 
MR. WESTERFIELD: Let me interject, 
16 in this particular case, I can give almost 
17 unequivocal assurance that prior to Dr. Wolfgang's 
18 testimony that assumption which you just made was 
19 inaccurate, that there was no prior discussion with 
20 him concerning his testimony, his proposed 
21 testimony, and defining medical and legal 
22 terminology such as standard of care. 
23 MR. CLARKE: You proffered him as an 
24 expert without him understanding that? 
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MR. WESTERFIELD: I did not. Our law 
2 firm did not. 




MR. WESTERFIELD: Another law firm 
6 did who has no experience in personal injury 
7 litigation or malpractice litigation. 
8 BY MR. CLARKE: 
9 Q Let me go back to my question, then. So 
10 if Dr. Wolfgang states that he feels that what Dr. 
11 Crisler did meets the standard of care, do you 
12 disagree with Dr. Wolfgang? 
13 A It's difficult for me to agree or 
14 disagree with Dr. Wolfgang when you are paraphrasing 
15 him and he is not here that I can discuss it 
16 colleague to colleague and know what be really said 
17 and what he really meant. 







A I think it's very confused testimony. 
Q If Dr. Lazar Greenvield says that he 
feels that after reviewing the records that or. 
Crisler met the standard of care, would you disagree 
with him? 
A I would have to discuss that colleague to 































Q What does the standard of care mean? 
What is y~ur understanding of it? 
A The standard of care for a physician 
would be providing care to a patient that a 
reasonable, average physician would perform within 
that physician's area of training. 
Q Do you feel that you know what the 
standard of care is in Virginia that would be 
pertinent and applicable to Dr. Crisler in 1981? 
A Yes. 
Q Now, what is the basis for your knowledge 
of the standard of care in Virginia? And I'm 
talking about just what you have said, what the 
average reasonable and prudent, not the best trained 
or the worst trained, would have done under the same 
or similar circumstances. 
A It would be my medical training in 
surgery, in cardiac surgery, my interest in that 
field for a long time and my subsequent teaching 
during and after my fellowship. 
Q So the teaching is from August of '85? 
A Yes. 
Q What knowledge do you have of what was 
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1 being done in Virginia in 1981? 
2 A I have knowledge from my colleagues whom 
3 I joined here in 1983. 
4 Q Which colleagues? 























They were the instructors that you have 
Yes. 
One of whom was Dr. Wolfgang? 
Yes. 
One of whom was Dr. Greenvield? 
Yes. 
&ave you discussed the standard of care 
16 in Virginia with them? &ave you discussed what 
17 people do across the state, let's say for example, 
37 
18 how many people they know use the procedure that was 
19 used by Dr. Crisler in this case? 
20 A That specific technique was not 
21 discussed, meaning they did not mention to me the 
22 names of any physicians that used Dr. Crisler's 
23 technique. 
24 Q Did you discuss whether other people use 
~37 
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1 it or do not use it? 
2 A Again that technique was discussed in 
3 general as one to be avoided. 
4 Q Have you talked with Dr. Lower about it? 
1 5 A As an instructor and colleague, yes, he 
6 is on that list. I have discussed the same issues 
with all those instructors. 
38 
8 Q Do you know what cardiothoracic surgeons, 










A Dr. Kevin Ducey is one of the two cardiac 
surgeon in Roanoke, so I know what his practice was 
while he was in Richmond. 
Q Which procedure did he follow? 
A Be vented the right superior pulmonary 
vein. 
17 Q Did he fibrillate? 
18 A Yes. 
19 Q Did he cross-clamp? 
20 A Sometimes. 
21 Q Let's go back to tbe cross-clamping a 
22 minute. Does that have some possible complications 
23 or a bad effects on its own? 
24 A Yes, it does. 
{!3S 








Q What would that be? 
MR. WESTERFIELD: I object. I think 
the question should be phrased either in specific 
reference .to Mr. Hudson or patients in general so 
that the record is clear. 
MR. CLARKE: Well, obviously it 
couldn't refer to Mr. Hudson because he wasn't 
8 cross-clamping, was he? 
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9 MR. WESTERFIELD: Well, she can state 
10 in this particular case whether or not she feels 
11 that across-clamping of Mr. Hudson would have had 
12 some adverse consequence or whether patients 
13 generally or patients who generally fit the 
14 description of Mr. Hudson. 
15 BY MR. CLARKE: 
16 Q Well, let's talk in general first. What 
17 are possible complications caused by cross-clamping? 
18 A To answer that, I need to explain that in 
19 the conduct of almost every cardiac procedure, the 
20 aorta is cross-clamped, and when surgeons --
21 Q I'm sorry, repeat that. In the 
22 performance of almost every --
23 A In the performance of almost every 
24 cardiac surgery, the aorta is cross-clamped. 
239 




Q In your experience? 1 
2 A In any cardiac surgeon's experience. I'm 
I 
3 not talking specifically cross-clamped before 
4 venting. I'm speaking the act of cross-clamping the 





Okay. Go ahead. 
so the risk of cross-clamping before 
8 venting in terms of cracking atberoscleratic plaque 
9 in the aorta would be the same whether the 
cross-clamp is placed before venting or after. 
Q Is there also a danger of distention of 
12 the heart by cross-clamping? 
I 13 A There is. 
114 Q What is tbe mechanism for this? 
A It would be collateral circulation 
returning to the heart. 






You would have to be more specific. 
Well, when the heart is fibrillating, 
1 21 it's working more, isn't it? 
22 A There are many factors that have to do 
23 with myocardial oxygen consumption and how much the 
24 heart is •working.• 










Q Does fibrillation increase the heart's 
requirements for oxygen? 
A As opposed to what? 
Q As opposed to not fibrillating. 
A Well, that is again, not a clear-cut 
comparison. You have to compare, is the heart 
fibrillating, is the heart beating, is the heart 
empty or filled? 
Q Okay. 
A All those things. 
Q Well, you take them one by one and 













A I don't understand what it is you want to 
know about fibrillating. I'll try to answer if you 
can tell me what you want to know. 
Q The requirement for oxygen is greatly 





That is why I asked you. You said there 




A Okay. A fibrillating heart would use 
24 more oxygen than an empty beating heart. It would 
?.41 
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1 1 use more oxygen than a heart which is still, 
2 electrically still by cardioplegia. 
3 Q Now, what are the dangers, or are there 
4 dangers in this requirement for more oxygen under 
5 the circumstances of surge~y? Let's say they are on 
the machine. 
7 MR. WESTERFIELD: Once again, this is 
8 in general rather than as applied to a heart such as 
9 Mr. Hudson's • 
. 10 MR. CLARKE: Yes. 
1 11 THE WITNESS: A surgeon has to be 
12 aware of what the resources of energy are for the 
I, 13 heart and try to limit the oxygen consumption of the 
14 heart. 








Is that it? 
Period. 
Is there a risk of further damage to the 
19 heart by fibrillation, muscle damage? 
20 MR. WESTERFIELD: Again, in general 
21 or Mr. Hudson? 
I 22 MR. CLARKE: If I'm talking about Mr. 
23 Hudson, I'll tell you. 
24 MR. WESTERFIELD: All right. 

























THE WITNESS: That is too general a 
question to ask. Fibrillation under controlled 
circumstances does not cause cardiac damage. 
BY MR. CLARKE: 
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Q Are there risks of damage to the heart of 
any kind by fibrillation? 
A You would have to be more specific. 
Q I'm just asking in general. Then I'~ 
going to get you to tell me all of them if we get to 
that. 
A Because you are talking about a patient 
with his chest closed fibrillating in the intensive 
care unit. 
Q I'm talking about a patient undergoing 
heart surgery. 
A At what point in the operation? 
Q What part of the operation would you 
fibrillate for this type of procedure? 
A Okay. If you are talking about the 
initial change of the heart from a beating heart to 
a fibrillating heart, that usually occurs in the 
course of coronary bypass procedures when the 
patient and heart are cooled systemically and/or 
topically. 
Dennis c. Jo nson & Assoc1a es 
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1 Q Go ahead. 
2 A What do you want to know? 
3 Q Are there dangers from fibrillation? 
4 A I don't think I would use the word 
5 ·danger. I would explain by saying that the surgeon 
6 has to be aware of the oxygen being consumed during 
7 that period of time that the heart is fibrillating 
8 and be aware of what the protective mechanisms are 
9 for trying to keep oxygen available to the heart and 
10 the muscle that is working at that time. 
11 Q Explain, one, how he keeps his awareness 
12 of how much oxygen he is using, and two, how he can 
13 adjust it. 
14 A Okay. Protective mechanisms with the 
15 heart fibrillating at this point in the operation 
16 would include hypothermia, which is performed by the 
17 cardiopulmonary bypass machine. It would include 
18 not having the heart distended. It would include 
19 limiting that time as necessary before electrical 
20 arrest was induced. 
21 Q But how does a surgeon monitor the 
22 heart's need for the oxygen? You said you had to be 
23 aware of how much it was using. 
24 A It would not be a quantitative thing in 
) 
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1 terms of you do not, unless you are in an 
2 experimental situation, you would not be measuring 
3 oxygen consumption. But a surgeon would know what 
4 that patient's ventricular function was like 
5 preoperatively, normal, or abnormal, whether the 
6 ventrical was thick or the usual thickness. All 
7 these factors would go into how much that particular 
8 heart muscle in that particular patient would 
9 consume during the operation. 
10 Q So it's based on clinical experience and 







So that by doing this, he would be able 
15 to understand how much oxygen would be needed to 
16 sustain the heart while it was fibrillating? 
17 A That would be part of the surgeon's 
18 assessment. 
19 Q Let go back to something you mentioned a 
20 little earlier, talking about air embolism or an air 
21 accident, or whatever you prefer to call it, as 
22 being a problem when you are putting a vent in. Bow 
23 much air is required in your opinion for an embolism 
24 causing massive brain damage such as I assume was 
Dennis c. Johnson & Assoc1ates 
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1 suffered by Mr. Hudson? 
2 MR. WESTERFIELD: Do you mean the 






















MR. CLARKE: Sure. Whatever it 
takes. 
TBE WITNESS: I have seen 30 cc•s 
quoted as a volume that would reliably cause severe 
cerebral deficit. 
BY MR. CLARKE: 
Q I really have a hard time visualizing how 
much 30 cc•s would be. Bow long would that take to 
go through the incision of putting the vent in? 
MR. WESTERFIELD: If you know. 
THE WITNESS: I don•t know that. 
Some of it would depend on the size of the vent and 
how vigorously the heart was beating, the heart 
rate, and obviously the negative pressure in the 
heart. 
BY MR. CLARKE: 
Q You mentioned negative pressure. Is 




On or off bypass? 
Let•s take off bypass first. 














Is there negative pressure on bypass? 
There can be. 
Q Under what circumstances? 
A When the heart is emptied to an extent 
that chambers or the great vessels can collapse. 
Q But if the heart is beating, you still 
have the ventricle forcing the blood up through the 
aortic valves, don't you? 
A Yes. 
Q And under those circumstances, if there 
was enough pressure to do this, would you have a 
negative pressure in the heart? 
A 
Q 
You could in some chambers, yes. 
Which chambers? 
A The atrial chambers. 
Q If there was enough contraction to force 
blood from the atrium through the mitral valve down 
into the ventricle, would there be negative 
pressure? 
















Q Give me the parameters in saying it could 
23 be. Under what circumstances? 
24 A Visually you can tell, you can perceive 





























that pulmonary veins, pulmonary arteries, chambers 
of the heart are distended, normally filled, less 
normally filled, or collapsed. I cannot give you 
millimeters of Mercury for each of those states. I 
can only say that it has been my observation that 
that is possible. 
Q Bas it been your observation that 
negative pressure has occurred? 
A That chambers of the heart and the great 
48 
vessels could be collapsed with a beating heart? Is 
that the question? 
Q would that be the circumstances in which 
you would have negative pressure? 
A Yes, you could. You could have it. You 
are not interested in me answering the question with 
the heart still, are you? 
Q No, not at this point. 
A Okay, so then I would answer yes. 
Q The heart was not still in this 
particular case, was it? 
A I understand that. 
Q In this case, do you feel there was 
negative pressure? 
A From the information I have from the 
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1 operative record, my answer is yes. 
Q Now, what information is that? 
A Line by line or what? 
2 
3 
4 Q Whatever. You know, whatever information 
5 you are talking about. I would be happy for you to 
6 look at the record. 
7 A "Cardiopulmonary bypass was begun. The 
8 pump run was smooth. The left ventricular vent was 
9 inserted through the right superior pulmonary vein. 
10 When the opening was made in the right superior 
11 pulmonary vein, the heart was more empty than it 
12 ordinarily is, and some air entered the left atrium 
13 with the heart beating.• 
14 Q Now, what does that mean to you as far as 
15 negative pressure? 
16 A It means that with the heart more empty 
17 than it ordinarily is, air entered through the 
18 opening or the vent placed through the opening into 
19 the heart. And that can only occur when there is a 
20 higher pressure. 
21 And things move from higher pressure to 
22 lower pressure, so it may be more accurate to say 
23 that there was a pressure differential, rather than 
24 using the word positive or negative pressure. But 
~49 
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1 there was enough pressure differential to allow air 
2 to go from a higher pressure outside the heart to a 
3 lower pressure inside the heart. 
4 Q That opinion is based on your reading of 
5 the OP note and your intrepretation of what the OP 
. 6 note means? 
7 A My opinion about this case is clearly 
8 from the information in the operative note. 
9 Q Do you know what type vent procedures are 
0 used by cardiothoracic surgeons in the Fairfax area? 
A No, sir. 
Q Do you know what vent procedures are used 













A No, sir. 
Q And I'm taking about back in 1981. Do 
know what was being done at McGuire in 1981 as far 
as the technique of vent procedures? 
A Yes, sir. 
Q You do? What were they? 
A The techniques of Dr. Szent Petre, who 
was the surgeon there. 
Q What technique did he use? 
A In 1981? 
Q Yes. 
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Did he fibrillate? 
Yes. 
Did he cross-clamp? 
Yes. 
You asked him about that? 
Yes. 
And all the surgeons at MCV in 1981 were 
MR. WESTERFIELD: I object. 
THE WITNESS: I can•t answer that. 
MR. WESTERFIELD: I object, because 
14 what they were doing, what any particular surgeon 
15 was doing or what they were doing in a particular 
16 area is not synonomous with the standard of care. 
17 We have gone through that, and I just wanted to 
18 repeat the objection. 
19 MR. CLARKE: It takes me awhile 
20 sometimes, but also when you are talking about 
21 standard of care, when you are talking about 
22 knowledge of standard of care, I think it requires 
23 knowledge of what more than one or two people do. 
24 BY MR. CLARKE. 
































Q Do you know whether all the 
cardiothoracic surgeons who operated or did those 
procedures at MCV in 1981, whether any of those 
people used the procedure used by Dr. Crisler? 
A I'm not aware of any that did. 
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Q Are you aware of the procedures that were 
being used by all of those people at that ti~e? 
MR. WESTERFIELD: All of what people? 
MR. CLARKE: All the cardiothoracic 
surgeons who were doing the type of procedure that 
was formed by Dr. Crisler. 
THE WITNESS: I would be aware of Dr. 
Lower•s, Dr. Szent Petery's. And they were both 
using the superior pulmonary vein at that time. 
BY MR. CLARKE: 
Q were there any other hospitals in 
Richmond at that period of time other than McGuire 
and MCV where cardiothoracic surgery was being done? 
A Dr. Louis Bosher started a private 
practice about that time, but I do not know the 
exact year. 
Q Do you know what type of venting 
procedure he used? 
A No. 
Denn1s c. Johnson & Associates 
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Are there any other hospitals where these 






Do you know that as a fact that there 
5 were not, or is it you do not know? 
6 A I know that in the City of Richmond and 
7 surrounding area, McGuire and MCV were the only 
8 institutions where cardiac surgery was being 
9 performed until Louis Bosher initiated his private 




Do you know Dr. Henry Bonson? 
Yes. 




14 A Be is a professor of cardiac surgery at 
















Do you know what type of procedure he 
let's say 1981 with regard to the vent? 
No, sir. 
Bow about Dr. Vincent Gott? 
What about him? 
Do you know him? 
(Witness nodding head affirmatively) he 
23 is a cardiac surgeon associated with Johns Hopkins 
2 4 Hospital. 
?t:;3 , ........... 
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Do you know what type of vent procedure 
No, sir. 
Bow about Dr. Lucy Rorke? Do you know 
The name is known to me by the 
7 information concerning her evaluation for pathology 






























Have you read any reports by her? 
The ones regarding this case, yes. 
Have you ever talked with her? 
No. 
And you do know Dr. Wolfgang. Bow about 
Koogler? 
I do not recall. 
How about Dr. George Wittenstein? 
I have read the deposition. 
Do you know him? 
No. 
Bave you ever talked with him? 
No. 
Do you know what techniques as far as 
23 venting procedures -- and when I use the term 
24 venting procedures, I'm talking about under the 
DennJ.s c. Johnson & Assoc1ates 
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1 circumstances of this case, this bypass surgery --
2 do you know what techniques were taught in other 
3 states in 1981? 
4 A I know what was being used in California 















What was being used there? 
Right superior pulmonary vein technique. 
Was it cross-clamped at the aorta? 
Yes,. sir. 
was the heart fibrillating? 
Yes, sir. 
Do you know what techniques were being 
13 taught at different medical schools in the Onited 





Repeat the question. 
Do you know what techniques were being 
17 taught as far as the venting was concerned in med 
18 schools across the country in the 1970s and early 
19 eighties? 
20 A I know the range of techniques from the 
21 publications at that time. There are several 
55 
22 cardiovascular publications and textbooks, including 
23 ones by Denton Cooly with techniques in cardiac 
24 surgery. So I am aware from publications and books 
Dennis c. Johnson & Associates 
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1 in the era that you talk about of what was in the 
2 publications at that time. 
Q What was Dr. Cooley's reputation in the 





What do you mean, what is his reputation? 
~et•s say excellent, good, fair, poor, as 
7 far as the results that he was obtaining? 
! 8 MR. WESTERFIELD: Are we going to use 
9 Dr. Coaly as the epitomy of the standard of care? 
MR. CLARKE: That is a big negatory. 
11 She mentioned his name and one of his books, and I 
I' 12 just wanted to know what she understood his 
13 reputation to be. 
.14 
15 
THE WITNESS: What I understood his 
public reputation to be was an expert cardiothoracic 
I, 
I 16 surgeon. BY MR. CLARKE. 
17 Q As getting excellent results? I'm not 
18 talking about in the transplants. I'm talking about 
19 in the area of grafts. Do you understand that he 
20 had an excellent reputation for results in the area 
I 21 of grafts? 
22 A Not specificly in grafts, no, sir, but as 
1 23 an excellent cardiac surgeon, yes, sir. 
24 Q What techniques do you feel are 
?~-~ 
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1 acceptable venting techniques? 
2 A Techniques that minimize the risk of air 
3 embolism by placing and removing vents in the left 





And what are those techniques? 
As previously described. They would 
7 include having the heart fibrillating and/or 
8 cross-clamping. 
9 Q One or the other or both, I assume you 






Do you feel that a reasonable cardiac 
13 surgeon based on experience and training would use 






But you would agree, wouldn't you, that 
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17 different surgeons use different techniques based on 
18 their own experience and preference? 
19 A Clearly, different surgeons use different 
20 techniques, yes. 
21 Q In the answer to interrogatories given in 
22 this case, which stated basically what your opinions 
23 would be, you mentioned doing an incision for the 
24 vent under a saline solution? 
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1 A That is one possibility. I think it•s 
2 more of a theoretical one than one that is useful, 
3 because it would impair your visualization of the 









Do you do it? 
No. 
Do you know anybody who does do it? 




, 10 Q Do you know any cardiothoracic physicians 
I 
I 
11 who do not fibrillate before putting the vent in? 
1.12 MR. WESTERFIELD: Do you mean ever, 
: 13 as an absolute? 
14 
15 
MR. CLARKE: As a general rule. 
THE WITNESS: No, I do not. 
16 BY MR. CLARKE: 
17 Q Do you know anY. cardiothoracic surgeons 









I believe or. Lower will occasionally 
22 place a vent with the heart fibrillating before 
23 placing the cross-clamp. 
24 Q Are you aware of any cardiothoracic 
?~s { i,.J 
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1 surgeons who place a vent with the heart beating? 
2 A No. 
Q Now, I believe you stated that air 
embolism is a danger in cardiothoracic surgery when 

























the major risk associated with vent usuage. 
Q Have you ever had air enter the heart or 
vascular system of a patient when you were 
operating? 
A To any extent? 
Q To any extent to which a patient was 
harmed? 
A No, sir. 
Q Have you had that to happen in any 
procedures in which you were assisting? 
A No, sir. 
Q Have you known of instances in which any 
of your colleagues have had that happen to them? 
A Yes, sir. 
Q Where was this? 
A Medical College of Virginia. 
Q What happened? 
A A mistake was made by the perfusionist 
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' 
60 
1 with a roller pump such that air was pumped into the 
2 heart through the vent system instead of being taken 
I 3 away from the heart in reverse direction. 
4 Q Do you feel that inserting a vent with 
5 the heart beating is unacceptable in every 
6 circumstance in which you are doing a graph 






Have you talked with any other 









A My instructors. When you say "this 
particular point• 
Q Yes. 
A -- you mean this technical point, not 















Yes, technical point. 
Then my answer is correct. 
Have you talked with any of your 
about this particular case? 
Yes. 
Who? 
Dr. Lower, Dr. Szent Petery. 
?-o ; .• o 
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1 Q Did Dr. Lower indicate whether he knew 
2 that there were other physicians or other 
3 cardiothoracic surgeons who used the technique that 
4 was used by Dr. Crisler? 
5 A Be did not make that indication either 
6 yes or no. 
7 Q What did he say to you? 
8 A That is confidential infor~ation. 
9 Q Did it in any way help you form your 






Now, what is the basis you say it's 
13 confidential information if you talked about this 
14 case with him? 
15 MR. WESTERFIELD: I think maybe we 
16 can go off the record. 
17 (Discussion off the record.) 
18 MR. WESTERFIELD: My initial point 
19 is, if you'll tell me where you're going, we can--
61 
20 MR. CLARKE: Well, I am interested in 
21 if he told her, hey, you know, that•s crazy, or you 
22 know, you know what you're doing, I'm not interested 
23 in that. But if he made any comments about the care 
24 in this case, or about this type technique in 
2G1 





general, I think I'm entitled to it, because if she 
went to talk to him because of this case 
MR. WESTERFIELD: Ask her that, 
because I don't know the answer. BY MR. CLARKE. 
0 Why did you go talk to him about this 
case? 
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A I asked him if he was aware of this case, 
18 and if he was aware of Dr. Wolfgang's participation 
19 in it, and what he knew about it. 
0 Did he tell you that he had talked with 
Dr. Wolfgang about it? 
A No, he did not. 
0 Did he discuss any of the merits of this 




No, he did not. 
Did he discuss the issue of venting? 
No, he did not. 7 A 
8 MR. WESTERFIELD: I thought we could 
9 get around the problem, but I wasn't certain because 
·o I didn't know the answers myself. 
I 
· 1 BY MR. CLARKE: 
'2 Q What are the records and documents that 
I· 
3 you reviewed in this case? 
4 A All that I was supplied with. 






And what were they? 
Depositions from Dr. Wittenstein, Dr. 
3 Wolfgang, pathlogical reports from Dr. Rorke, 
4 hospital records that were extensive, including 
5 cardiac catherization reports, operative reports, 
6 nursing records, CAT scan reports, reports from 







Were you provided with Dr. Crisler's 
No, sir. 
Did any of the information contained in 
12 Dr. Wolfgang's deposition in any way help you to 
13 form an opinion or any way affect the way your 















Not to my knowledge. 
Have you talked with him about that? 
No, sir. 
At GW, they do this work up there, don't 
MR. WESTERFIELD: By aGw,• you mean? 
THE WITNESS: George Washington 
MR. CLARKE: Yes. 
THE WITNESS: What work do you mean? 


































BY MR. CLARKE: 
Q The bypass work. 
A Yes. 
Q Do you know what technique they use up 
there? 
A No, sir. 
Q Do you feel that you know what the 
standard of care of the average cardiothoracic 
surgeon in Virginia was in 1981 for the use of a 
vent in bypass surgery, not just in Richmond but 
across Virginia, under the facts and circumstances 
of this case? 
A Yes. 
Q What do you feel that the standard of 
care required? 
A The standard of care required choosing a 
64 
technique that minimized the risk of air embolism to 
the heart. 
Q Was the placement of the vent by Dr. 
Crisler and Mr. Hudson a technique used by the 
average cardiothoracic surgeon practicing in 
Virginia in 1981? 
A Are you asking whether it was used or 
whether it was used as an acceptable technique? 
?'"'t ,.,f)· -





Well, first was it used? 
I'm aware of it only through this 
3 operative record. It was not being used as a 
4 technique at the Medical College of Virginia or the 





Bow about the University of Virginia? 
I'm not aware of the University of 






I'm unaware of the University of 
11 Virginia's techniques. 
12 Q So the only basis for your saying you 
13 were aware of the standard of care in Virginia was 




16 MR. WESTERFIELD: When you asked this 
17 question previously, if you want to go into it 
18 again, that is fine. 
19 MR. CLARKE: I've forgotten what she 
20 said. What is the basis? 
21 MR. WESTERFIELD: She has described 
22 other factors. 
23 BY MR. CLARKE: 
24 Q What were those other factors? 
Dennis c. Johnson & Assoc1ates 
A The other factors would include that 
Virginia's standard of care is not going to be 
different from other areas of the country. I was 
familiar at that time in 1981 with the practice in 
California and aware of nationally what the 
alternatives were technically because of 
publications at that time. 
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national standard of care is the standard of care in 
Virginia? 
A In regards to cardiac surgical technique? 
Q Yes. 
A Yes. 
Q so is that the reason you say that the 
1
.15 standard -- you feel that you are familiar with the 
16 national standard, and you feel that the national 
1 11 standard in the cardiac surgical technique is the 
18 same as the standard of care in Virginia, or 
19 Virginia is the same as the national standard? 
MR. WESTERFIELD: Objection. I don•t 
21 think that was her testimony. 
22 MR. CLARKE: Okay. 
• 23 BY MR. CLARKE: 
Q You tell me. 
Dennis c. Johnson & Associates 
1 A I think being aware of information that 
2 is available nationally is contributory to knowing 












Nationally. And from my colleagues who 
8 were in Virginia in 1981, I have more knowledge of 
9 what was being practiced here at that time. 
10 Q When you say here, are you talking about 





That is correct. 
Do you have any knowledge of what was 
14 being done anywhere else other than at MCV and 






What is it that makes you feel you know 
18 what the national standard of care was in 1981? 
19 A Well, the same answer I've given before, 
20 from what is in the national literature and what I 
21 observed cardiac surgeons doing in California. 
22 Q So that is what you saw in California, 
23 although you weren't doing this procedure in 
24 California, were you? 












I was assisting. 
And what you have read? 
Correct. 
Do you know from any personal experience 









A In 1981? 
Q Yes. 
A No. 
Q At Emory? 
MR. WESTERFIELD: This is based on 
personal experience again? 
MR. CLARKE: Any. I don't care what 
13 it is. 











Q Do you have any knowledge of what was 
being done at Duke in 1981, and when I say Duke in 
1981, and when I say what was being done at Duke, 
for any of the following questions I'm talking about 
with regard to the type of procedure that was done 
on Mr. Hudson? 
A Is your question in terms of what vent 
technique they used? 
c Yes. 
A No. 
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1 Q Do you know what was being done as far as 
















Bow about Vanderbilt? 
No. 
Bow about at Temple? 
No. 
Do you know what was being done 
or any teaching centers anywhere 
10 United States other than in California? 
A Cleveland Clinic. 





13 A I was assisting in heart surgery there in 
14 1977 for approximately three months. 
15 Q Bow many cardiothora~ic surgeons did you 
16 see operate during that period of time? 
17 A As primary surgeons, because there were 










And from seeing those four, do you feel 
23 that you can state what the standard of care was, 
24 did you say in Cleveland? 





Cleveland Clinic Foundation. 
Do you feel that you can state what the 
3 standard of care in Ohio was in 1981 with regard to 





No, I cannot. 
Is there any state other than California 
7 that you feel that you knew what the standard of 












What is the basis for your knowledge of the standard 
of care in California? Where were these operations 
being performed in which you participated? 
A Naming the hospitals? 
Q Yes. 
A Mercy Hospital, Oniversity Hospital, 
17 LaJolla Veterans Hospital, and the Children's 
18 Bospi tal. 
19 Q 







What area of California were these 
San Diego. 
Do you know what they were doing in Los 
Los Angeles, no. I did observe Dr. Ebert 
'?' ..... (\ 
;.- I ~J 
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A Two cases. 
Q Were there other cardiothoracic surgeons 








Do you know what venting procedures they 
No. 
Bow about in Sacramento? 
No. 
Do you feel that the occurence of an air 
13 incident in a case such as this necessarily means 
14 that it was as a result of negligence? 
15 A Could you clarify that for me? 
16 Q The question to you is do you feel that 
17 the mere fact that an incident, an air incident or 
18 embolus, whichever you prefer, do you feel that the 
19 mere fact that a patient suffers as a result of an 
20 air embolus or air incident in surgery of this type 
21 means that the surgeon was negligent? 
22 A You are asking still in a general sense, 
23 not in a specific case? 
24 c Yes. 








No, I don't think necessarily so. 
Can you give any statistics on the 
3 percent of times in which neurological deficits 
4 occur in postcoronary surgery of this type? 






Let's say in the age group of Mr. Hudson? 
.4 percent. 
,j 8 Q Is that a national figure? 
I 9 A It's a figure from Johns Hopkins. 
10 Q Do you know what type venting procedures 
11 they use at Johns Hopkins? 
I 12 A No. 
I 13 Q Now, what is your understanding of the 
1
jl4 facts in this case as far as what Mr. Hudson's 
15 condition was, what prompted the surgery, and what 
16 happened? 
17 A To refer to dates, may I look at the 
18 record? 
19 Q Sure. Any time a question involves 
20 something that you need to look at the record, 







My understanding is that the patient 
MR. WESTERFIELD: Doctor, if you are 
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1 going to look at the record, could you state for the 
2 record, just identify what it is that you are 
3 looking for? 
4 TBE WITNESS: I am referring to Dr. 
5 Rorke's letter, with additional notes by myself. 
6 The patient had symptomatic angina, had 
7 catherization, significant left anterior descending 
8 stenosis was found, and on 7-14-81 underwent the 
9 left mammary arteriograph LED. The patient had an 
10 uneventful recovery. The patient had recurrent 
11 angina. 
12 Approximately two months after his 
13 initial surgery he was again evaluated by cardiac 
14 catherization. A significant stenosis was found in 
15 the internal mammary arteriograph. Synostosis were 
16 also noted in the left anterior descending as before 
17 and additionally in the first diagonal branch of the 
18 left anterior descending. 
19 Reoperation was performed with a 
20 saffenstein bypass graft to both the diagonal left 
21 anterior descending arteries. 
22 Bow much more would you like me to say? 
23 Q And then what is your understanding of 
24 what happened in the surgery? 
?·~3 ,__ ( . 






























A My understanding is that the conduct of 
constructing the bypasses, and the hemodynamics of 
the heart before and after bypass were adequate, and 
other than the incident of the air at the time of 
the vent placement, there were no unusual aspects to 
the case in the operating room. 
Q So it's my understanding from reading the 
answers to interrogatories that you have no 
criticism of the need for a decision to operate; is 
that correct? 
A That is correct. 
Q And you have no criticism of the 
management after it was realized that the air was 
present? 
A That is correct. 
Q And it's also my understanding from the 
answers to interrogatories that you're expected to 
appear at the trial of this case and testify that 
based upon your review of the case that Dr. Crisler 
was guilty of medical malpractice in the specific 
areas of his care and treatment of Mr. Hudson; is 
that correct? 
MR. WESTERFIELD: I would object, 
because the word guilty is irrelevant in a civil 
Denn1s c. Johnson & Associates 





MR. CLARKE: What word would you 
MR. WESTERFIELD: Committed. 
MR. CLARKE: Okay. 
6 BY MR. CLARKE: 
7 Q In your opinion, did Dr. Crisler 
8 committed medical realpractice in his care and 
9 treatment of Mr. Hudson? 
10 A Is malpractice the same as damages in 
11 your question? 
12 Q Well, malpractice in this case would be 
13 failing to adhere to the standard of care, and the 
14 standard of care would be what the average 
75 
15 reasonable prudent cardiothoracic surgeon would have 
16 done under the facts and circumstances in this case. 
17 A And that is in association with the 












And whatever, yes. 
Yes, that is correct. 
Did you give any written opinions in this 
No. 
Bow were you contacted, or how did you 
Dennis c. Johnson & Associates 
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1 happen to come involved in this case? 
2 A A call from Mr. Westerfield's office, law 
3 firm. 
4 Q What are your specific criticisms of Dr. 
5 Crisler? 
6 A Could you be more specific in criticis~s 
7 about what, the problem that occurred? 
8 Q Well, specifically what was the 
9 malpractice of which he -- I won't use the term 
10 guilty if you prefer not -- what was the malpractice 






In my opinion, there are several safer 
14 techniques for venting the heart than the one that 
15 was used, whereby the benefit to tbe patient would 







So his malpractice was what? 
Are you not repeating tbe question I just 
No, I want you to specify what he did 
21 that you feel was malpractice. 
22 
23 
A I said so. 
MR. WESTERFIELD: Do you ~ean more 
24 specific than the summary we provided to you? 
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1 MR. CLARKE: If I felt the summary 
2 was sufficient, I wouldn't be here taking the 
3 deposition, yes. 
4 THE WITNESS: I criticize placing a 
5 vent in a beating heart. 
6 BY MR. CLARKE: 
7 Q Is that the sum total of your feeling 
8 that he did malpractice? 
9 A The negligence issue, I think, is based 
10 on that point. 
11 Q Did you feel that he was negligent by 










By that method. 
By the method where there's a beating 
Yes, sir. 
Do you feel that reasonable 
18 cardiothoracic surgeons could disagree with your 
19 ooinion? 
20 A No, because if I thought it was a 
21 reasonable technique to use, then I would not think 
22 it was negligence. 
23 Q So then you feel that any cardiothoracic 
24 surgeon who disgrees with you on that particular 
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1 point is not being reasonable? 
A On that issue, yes. 2 
3 Q By yes, you mean the person who disagrees 





On that point. 
On that point. You certainly don't feel 






Do you feel that you are infallible on 
10 that particular point? 
11 A You asked me if I thought it was 
12 reasonable, not infallible. I can only be called to 
13 be reasonable. 
14 Q Do you feel there is any basis by which 
15 another reasonable cardiothoracic surgeon could 





I would consider it. 
Do know whether this particular technique 
19 has ever -- again, this particular technique, I mean 
20 the one used by Dr. Crisler -- has ever been taught? 
21 MR. WESTERFIELD: I object. I think 
22 we have gone through all this. 
23 MR. CLARKE: I've never asked that 
24 question. 
?· ..... s 
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MR. WESTERFIELD: I think you have, 
but I don't mind you going through it again. 
79 
MR. CLARKE: Well, I intend to. I'll 
strike the question. 
BY MR. CLARKE: 
Q Do you know whether the technique which 
was used by Dr. Crisler has ever been used as being 
acceptable at any teaching institution in the United 
States? 
I 80 • 
MR. WESTERFIELD: At what time? 
THE WITNESS: I'm unaware of it. 
MR. CLARKE: Let's say from '75 to 
THE WITNESS: I'm unaware of it. 
BY MR. CLARKE: 
Q And I'll say from •so to now? 
A I'm unaware of that. 
Q So you do not know whether it's ever been 
an acceptable technique, is that correct? 
A I know of no time. To my knowledge, I 




In any place? 
Correct. 
Dennis c. Johnson & Associates 
1 Q If Dr. Greenfield disagreed with you, do 
2 you feel that he would be unreasonable? 
3 A I would have to know his reason for 
4 disagreeing. It would have to be a 
5 colleague-to-colleague discussion. 
6 Q 












12 BY MR. CLARKE: 
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13 Q Doctor, have you reviewed any literature 








What literature have you reviewed? 
Oh, specifically, what I can recall would 
18 be surgical texts, techniques in cardiac surgery, 
19 including Cooley's and a newer one. I think it's 
20 from sanford. I can't recall. And the Journal of 
21 Cardiothoracic and Cardiovascular Surgery, and the 
22 anothoracic Surgery in terms of reviewing their 
23 indices to see if they had articles on that topic. 
24 Q Did you find articles? 
?~n . . ..... 
'11\.....J '· 






A few articles, yes. 
Did you read them? 
Yes. 
Which ones were these, do you remember? 









University of Arizona. 
Q Do you remember tbe approximate date of 
it? 
9 A Approximately 1979. I cannot recall the 













What text do you use here? 
Several. 
Which ones are they? 
•ose here• in terms of my own practice? 
The ones you use at MCV. 
There is no set standard of texts used. 
17 All of us have different texts in our offices and 





Which ones do you have? 
One by Cooley, one by Stark, one by 
21 Sabiston, the new one that I can•t recall that I 
22 think is from stanford, and others that I don't 
23 recall. 
24 Q From what you have told me, it's my 
281 





1 understanding that one of the prime reasons that you 
· 2 vent in these procedures is to prevent 






And the overdistention would result in 
6 damage to the heart muscle? 
7 A Well, overdistention would impair oxygen 
8 transport to the subendocardium. Whether or not 
9 damage occurred would depend on the severity of the 
10 oxygen depletion. 
!11 Q But oxygen depletion would be one of the 
~12 results of overdistention, so it would be a matter 






And the earlier you take measures to 
16 avoid overdistention, the more likely it is that 










A Yes, sir. 
Q And using the venting procedures that 
were used by cr. Crisler, you are doing it before it 
fibrillates and before you cross-clamp; is that 
correct? 
A Yes, sir. 
Q So at least on that point you are doing 
?~? , -·:.J. ~ 
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Isn't one of the major causes or one of 
4 the major complications, let's say, or the major 
5 causes of death after heart surgery failure of the 










That is one. 
What are the others? 
Myocardial infarction. 
That is caused by what, the graft not 
83 
12 A Well, a focal area of the schemia causing 
13 arrhythmia or contractility problems. 
14 MR. CLARKE: I think that is all the 
15 questions I have that. 
16 
17 EXAMINATION BY MR. HEILIG: 
18 Q Just a couple. Have you ever given a 











Have you ever testified in any court 
Yes. 
Have you ever testified as an expert 



























What sort of case did you testify in? 
An injury case where I was a physician 
the patient who was brought into the 
room. 
Was that in this state? 
No. 
Would you agree with the statement that 
12 an air embolus is a recognized complication of 
13 cardia bypass surgery of the type Dr. Crisler 
14 performed in this case? 
15 A By recognize, you don•t mean that all 
84 
16 cases of air embolism are recognized? You mean that 
17 it is known that air embolism is a possible 
18 complication of coronary bypass surgery? 
Q I mean if you were giving your patient 
20 informed consent, you would tell them that a 
21 complication of this type surgery, a risk associated 
22 with this type surgery, a material risk associated 
23 with this type surgery would be an air embolus? 
24 A I would answer that by saying that in my 
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1 own practice I would explain to a patient that there 
2 is a risk of a neurological event. I do not 
3 specifically mention air embolus to them, since it's 
4 more frequently from other causes. so I would 
5 explain to a patient that a •stroke,• or 
6 neurological problem is a major complication of 
7 heart surgery, yes. 
8 Q And one of the causes of tbat major 
9 complication as recognized in the medical literature 






In responses to interrogatories that have 
13 been provided to counsel in this case, you believe 
14 that Norfolk General Hospital through its 
15 perfusionist was guilty of medical malpractice in 
16 this case, or committed medical negligence in this 






Well, tell me what you think the 
20 perfusionist did wrong, if anything. 
21 A Okay. Again, my knowledge is limited by 
22 the information that I 1 m given, and primarily to try 
23 to answer your question, I think the pertinent 
24 information is the perfusion record, which did not 
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1 help me very much in that regard, and Dr. Crisler's 
2 operative note. 
3 Q So your opinion that the perfusionist 
4 committed medical negligence in this case is based 
5 upon the perfusion record and Dr. Crisler's 
6 operative note? 







10 Q Did you review the perfusionist's 











That was not made available to me. 
Do you know why it wasn't made available 
No. 
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17 Q Did you know whether or not Dr. Crisler's 
18 deposition had been taken in this case previously? 
19 A No, not definitely. 
20 Q Well, if you read Dr. Crisler's 
21 deposition in this case that he gave under oath, 
22 might that not change your opinion in this case with 
23 respect to Dr. Crisler? 
24 A It is possible. 
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1 a And if you read the perfusionist's 
2 deposition that was taken under oath, and the 
3 nurse•s depositions that were taken under oath who 
4 were present in the operating room and Dr. 
5 Brickman's deposition, might that not change your 
6 opinions in this case? 
7 A It was my understanding that Dr. Brickman 
8 was not present when this event occurred, but in 
9 regard to the others that were present when this 
10 event occurred, yes, it is possible that it might. 
11 a Now, please refer to the portions of the 
12 perfusion record and the portion of Dr. Crisler's 
13 operative note that form the basis of your criticism 
14 of the perfusionist. 
15 A Okay. It would be the same area of the 
16 operative note that was previously put into the 





Those six or seven words that you read? 
I don't know if it was six or seven 
20 words, but it was the ones that I read from the 
21 copy. The fact that the surgeon's perception that 
22 the heart was more empty than usual at the time the 
23 vent was placed. A possible and likely, I believe, 
24 reason for that, with the patient already on 
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1 cardiopulmonary bypass, was that the patient's blood 
2 volume had been partially relieved or reduced from 
3 the patient into the circuit and into the perfusion 






reason for being there is to run the machine and do 
those techniques. 
So that is the basis of my assumption 
that the heart and patient's volume had been 
partially emptied by the perfusionist. 




only way that that could happen? 
A No, it is not the only way. 




Q But you can't be sure, because you 
16 weren't there? 
20 
21 
MR. WESTERFIELD: Objection. That is 
not the legal standard, and I think she stated that 
it's the most likely. 
BY MR. HEILIG: 
Q Is that your opinion with reasonable 
22 medical certainty? 
23 A I don't think I have the data to answer 
24 that question. 
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1 Q You don't have the data to answer what 
2 question with reasonable medical certainty? 
3 A If you wouldn't mind asking the question 
4 again, I'll try to answer it. 
5 Q Okay. You indicated that because the 
6 heart was less filled or 
7 A More empty. 
8 Q more empty than normal, that the most 
9 likely reason for that would be the negligence of 
10 the perfusionist, is that correct? 
11 A No, I would not say the negligence of the 
12 perfusionist. 
13 Q What would you say with reasonable 
14 medical certainity? 
15 A Okay, I would say that from the operative 
16 record, the patient was on bypass, and for the heart 
17 at that time in the operation to be more empty than 
18 usual, the state of the heart is most likely that 
19 way because more blood volume has been taken from 
20 the patient and put into the circuits and into the 
21 pump than what was in the patient before the bypass 
22 was initiated. That in itself is not a negligent 
23 act. But that possibly contributed to the heart 
24 being more empty that usual. That contributed to 



























the problem with the vent placement. 
Q Possibly, but you can't say that with 
reasonable medical certainty based upon the 
information available to you? 
A I can say that I think it•s the most 
likely reason. Another reason would be if the 
patient was severely dehydrated. 
Q Is there any evidence of that? 
A Not that I saw. 
Q You say that it was the duty of the 
perfusionist to act in compliance with the standard 
procedures established by the surgeon to assure the 
heart was filled with blood. Now, what standard 
procedures established by the surgeon are you 
talking about? 
A Well, I assumed that the venting 
90 
procedure that Dr. Crisler used in this case is 
used, the same procedure is used by him frequently, 
so that he and his team, especially the perfusionist 
is an important member of the team, would know that 
that is the technique that he uses. 
If you are going to place a vent in a 
beating heart, it is relatively reore safe to place 
the vent in a beating heart that is full than a 
230 
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1 beating heart that is empty, again because of the 
2 pressure differential. 
3 So I assume that if the perfusionist and 
4 Dr. Crisler work as a team, that they would 
5 communicate either implicitly or explicitly, because 
6 they do it all the tiree together, that you do not 
7 empty the heart volume from the patient until the 
8 vent is placed. You do not significantly reduce the 
9 patient's blood volume to the pump and to the 
10 circuit until the vent is in place to make that 
11 technique of placing the vent relatively more safe 
12 than it is. 
13 Q And your criticism of the perfusionist is 
14 that he violated these standards which you assume 






Do you know what kind of cardio bypass 












What kind were in use here? 
A combination, mostly Bentley. 
Bentley? 
In terms of the oxygenators. Are you 
24 asking in terms of the puffip or the oxygenators. 
?J·1 ··- -
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a Well, both. 
A At that time we had Rholer pumps and 
mainly Bently oxygenators. 
a Do you know what kind were in use at UVA? 
A No. 
a Can you name me any cardiothoracic 
surgeons at the University of Virginia? 
A No. 
Q Do you have any other criticisms of the 
perfusionist in this case? 
A No. 
a Do you have any other criticisms of any 
agents, servants and employees of Norfolk General 
Hospital in this case other than the profusionist? 
MR. WESTERFIELD: I would object. I 
think you should give her examples. 
BY MR. SELIG: 
a Is the perfusionist the only hospital 
employee that you criticize in this case? 
A Yes. 
MR. BELIG: I think that is all that 
I have. 
MR. WESTERFIELD: I have just a 
couple points to clarify. 
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2 EXAMINATION BY MR. WESTERFIELD: 
3 Q At one point you were asked whether or 
4 not the mere fact of an air incident is necessarily 
5 indicative of negligence or a violation of the 
6 standard of care. And I believe your answer was 






What is it that determines whether it is 
10 or is not negligence in your opinion? 
11 A In answering that question before, I was 
12 considering the way in which the air was introduced 
13 and the volume of air introduced. 
14 Q Given the facts of this case as you 
15 understand them, including the report of Dr. Rorke, 
16 and considering the manner in which the air was 
17 introduced and the volume of air introduced, would 
18 these facts allow you to give an opinion whether or 
19 not entry of air into Mr. Hudson and into the 
20 vascular system is indicative of a violation of the 






Are there any materials which you 
24 requested concerning this case of any person, 



































inc1udinq Plaintiff's counsel, which were not 
provided to you or which someone refused to provide 
to you? 
A No. 
Q Based on your experience at MCV and in 
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Richmond when you first began performing surgery as 
the primary surgeon, are you aware of any changes in 
technique which had occurred between 1981 and the 
date you began performing surgical procedures? 
A In regard to venting or in regard to 
anything? 
Q In regard to venting. 
A No. 
MR. WESTERFIELD: That is all that I 
have. 
EXAMINATION BY MR. CLARKE: 
Q I didn't ask you any questions about Dr. 
Brickman because it was my understanding that you 
were not intended to be used as an expert with 
regard to Dr. Brickman, is that correct? 
MR. WESTERFIELD: I would say on the 
record that we have indicated that as soon as an 
order is prepared, we intend to dismiss Dr. 
?3t ~ -
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1 Brickman, and we are waiting for that to be do-ne, 
2 provided all parties agree, which we could do now on 




MR. CLARKE: Sure. 
MR. McGRATH: With prejudice? 
MR. WESTERFIELD: With predudice, 
7 provided that the remaining defendants agree that 
8 will not in any manner testify, argue or imply that 
9 Dr. Brickman is in some manner responsible for the 
10 injuries sustained by the plaintiff. 
11 
12 
MR. CLARKE: That is fine with us. 
MR. WESTERFIELD: Can we have that 





18 BY MR. CLARKE: 
MR. McGRATH: we agree to that. 
MR. WESTERFIELD: Can you do the 
MR. McGRATH: Yes. 




23 A No. 
24 BY MR. CLARKE: 
MR. WESTERFIELD: Do you agree? 
MR. SELIG: Yes, no problem. 

















9 at MCV? 
10 A 
Do you hold any office at the medical 
No. If I understand what you mean, no. 
You are what, an associate? 
An assistant professor. 
An assistant professor? 
Yes. 
Other than that, do you hold any titles 
I'm involved in some committee work, but 





Do you know Dr. Bert Wellens? 
No. 







16 Q In response to an earlier question by one 
17 of these other two gentlemen, you were talking about 
18 venting with the heart less than full. How do you 
19 tell whether the heart is full or less than full? 
20 A There are several ways of doing that. 
21 One is the surgeon's visual perception of the heart. 
22 Another is to quantify it with pressure monitors 
23 within the heart itself. 
24 Q This would be by inserting --



























Q This would be a catheter type thing? 
A Yes. A third way would probably be to 
know if a patient is on cardiopulmonary bypass, you 
would have some information to that decision as well 
by the volume in the reservoir in the pump, as 
opposed to what prime was put in it and what volume 
is currently there. 
Q If the heart was less than full, would 
you anticipate that the pulmonary veins would be 
less than full? 
A I think it•s relative. 
Q 
A 
What do you mean? 
If you are speaking about is there a 
pressure differential between the pulmonary veins 
and the left atrium in a patient with a competent 
mitral valve, I would say no, there not a pressure 
differential between the left atrium and the 
pulmonary polmonary veins. 
Q And I believe you said and one of the 
ways that you felt there could some negative 

































Q Partially collapsed? 
A I'm trying to, again use the words from 
the operative record, which was •more empty than 
usual.• 
Q If that was true, would you expect the 
pulmonary vein to be collapsed in any way? 
MR. WESTERFIELD: My objection would 
be, are you referring to Mr. Hudson, Mr. Hudson's 
vein or a 40-year-old male's vein, or any person's 
vein? 
98 
MR. CLARKE: I want it as a general 
question, and then I want her to say with respect to 
Mr. Hudson. 
THE WITNESS: I don't think there 
would be any difference between a general patient 
and Mr. Hudson. 
BY MR. CLARKE: 
Q Okay, good. That was my feeling, too. 
A I think perception of empty or full is a 
little easier to tell looking at the atrium, because 
it's a larger chamber. You have more to evaluate 
than you do looking at approximately a 2 centimeter 
square area of pulmonary vein that you are looking 
at. So that is why I could not give a clear yes or 
238 
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1 no. The pulmonary vein is going to be •more empty• 
2 than usual if the left atrium is more empty than 
3 usual. 
4 Q You don't feel there is any way of 
5 looking at the vein or feeling of the vein before 
6 you incised it that you would have any feel for --
7 A You will have some feel, yes. Both your 
8 visual and tactile perception are means of gathering 
9 data about the fullness of the heart. 
10 Q So if the left atrium was not full, do 
11 you feel that you should be able to pick this up, 
12 looking at or feeling? 
13 A Again, I think it depends on the degree 
14 of emptiness or fullness, saying that it's easier to 
15 perceive it from a larger area, like a left atrium. 
16 Q Let's say that it was empty enough to 
17 cause a pressure difference. Let•s say there was a 
18 negative pressure in the left atrium. Do you feel 
19 that that should be evident in the vein? 
20 A Possibly. 
21 (Discussion off the record.) 
22 BY MR. CLARKE: 
23 Q What would cause negative pressure in the 
24 left atrium? 






























A Again, I think it's more appropriate to 
speak about pressure differential than negative 




A To have pressures in the heart less than 
usual, especially in cardiopulmonary bypass, it is 
usually a function of the volume in the heart, the 
volume being allowed to perfuse the heart. And the 
volume in the heart will then give you the 
perception of either emptiness or fullness to the 
surgeon. 
Q Is the left atrium easily visible? 
A Yes. 
Q Does the fact that this is a reoperation 
make any difference? 
Q Yes, sir. 
Q What difference would it make? 
A Visualization of cardiac structures is 
more difficult on a reoperation, secondary to 
scarring and adhesions. 
Q If there are physicians, there are 
cardiothoracic surgeons now who use the same 
technique that was used by Dr. Crisler in this case, 




















do you feel that they are guilty of malpractice by 
using this procedure? 
101 
MR. WESTERFIELD: Objection, because 
I think malpractice applies to a physician harm to 
the patient, which may or may not necessarily occur. 
So it could be that she believes it's a violation of 
the standard of care, even though, and as we know in 
this case, patients aren't injured. 
BY MR. CLARKE: 
Q Do you feel that it's a violation of the 
standard of care if a cardiothoracic surgeon is 
currently using the same technique that was used for 
venting by Dr. Crisler? 
A I think it is imprudent and not 
acceptable. 
Q Does that equate with violation of the 
standard of care to you? 
A Yes. 
Q Are you planning on leaving this area any 





A I don't know. 
MR. CLARKE: Thank you, ma'am. 
(Discussion off the record.) 
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1 * * * * * 
2 
3 MR. HARDY: Thank you, Your Honor. Your Honor, 
4 ladies and gentlemen of the jury. I have introduced myself 
already. My name is Bob Hardy. I represent and have the 
pleasure of representing or. Crile Crisler. He is a 
7 cardiothoracic surgeon who has been practicing here in 
Norfolk continuously since 1971 with Surgical Specialists, 
g Incorporated, which is just a group of other cardiac surgeons 
10 with whom he practices. You have heard a couple of names 
I 
11' mentioned. Dr. George Grinnan and Dr. Lenox Baker. There 
121 are othe·rs, or. Hormoz Azar and Dr. Wayne Derkac and sever·al 
J 13 others. But they are not involved in this case. This case 
14 is basically concerning Dr. Crisler and the surgery that was 
1! conducted on September 15 of 198.1 on Mr • Jack Hudson. 
D 1 ' First I would like to thank you all, as the 
1· Judge did here, for being here and performing your part of 
ll this very important duty that we all have to uphold the 
1• justice system. You are now a part of that justice system 
and your role is probably the most important role of any of 
us in here. As such, I would thank you for coming in here 
and fulfilling that role. 
The jury system has evolved over .many, many 
l 
.J 
years and it has evolved because it's determined that the 




1 to get to what the truth is. And for that reason, your part 
2 of this is the most important part because it is your job to 
3 listen to the evidence and to listen to the instructions of 
4 the Court and determine what is the truth in this case. 
5 Now, the Judge has already spoken with you very 
6 briefly about sympathy. I think when someone dies such as 
7 Mr. Hudson and not an old man, 44 years old, that no one can 
8 help but have sympathy for his family. I don't think anyone 
9 can help but be sorry that he died. I don't think the're is 
10 anyone in this courtroom that feels more sorrow or more 
11 sympathy than a physician who is doing his best to help 
12 someone such as Mr. Hudson with serious cardiac disease when 
13 he losses a patient like that. 
14 Unfortunately, medicine, as we all know, is not 
15 an exact science. It is the practice of medicine. And that 
16 means that the doctor does what he thinks best at the time. 
17 But every person is different, every system is different, and 
18 there is no way that anyone can guarantee what the results of 
19 something as serious as cardiac bypass surgery will be. And 
20 the Court will i'nstruct you at the end of this case on the 
21 instructions of law, and what he will tell you is that Dr. 
22 Crisler and any physician is not required to ·be perfect. 
23 There is no human being on this earth that can be perfect. 
24 He is required only to exercise that degree of skill and 




surgeon practicing in virginia in 1981. Not 1987, not 1983, 
not 1985. 1981. 
Medicine changes. Like everything else, you 
learn more, you try things, you learn as you go. So you are 
not able to judge someone in retrospect. Now, if you were 
able to look back with the instrument called the 
retrospectoscope -- that is the favorite instrument that 
doctors like to be measured by. Now, that is the one where 
you can look back ~nd say, aha, this happened and therefore I 
should have done this, that, and the other. It's like 
quarterbacking Joe Theisman when he ~as a quarterback on the 
Red Skins. It's Sunday afternoon.and it's fourth and five 
and Joe Theisman's on the five yard line and he decides to go 
for a pass and the end drops it. It's easy to look back at 
that and say you should have run .• 
That is not the way.reasonable people are judged 
or should be judged. There is only one person that has 
walked the face of this earth that is perfect and should be 
judged by a perfect standard. So Dr. Crisler should be 
judged by the standard of the average, reasonable 
cardiothoracic surgeon practicing in Virginia in 1981 under· 
the circumstances of this case. 
Now, what will the evidence show about this case? 
It will show that Mr. Hudson has had cardiac symptoms, 




1 went on for a long time and no one could tell exactly what 
2 happened or why. That he kept having more and more severe 
3 chest pains until by the late 1970's they would virtually 
4 disable him for long periods of time at least three to four 
5 times a year, and that finally he went to see a cardiologist, 
6 a Dr. Chough over in Portsmouth. And Dr. Chough did a lot of 
7 tests on him. They thought at first it might be epigastric; 
8 that is with his stomach and digestive system. But after 
9 some investigation what is known as an angiogram was done. 
10 Now, this is not where you can see inside the person with a 
11 tube·as Mr. Nace told you. It's where dye is introduced into 
12 the vessels of your heart and an x-ray is taken and through 
13 that x-ray you can tell what the perfusion of the heart is. 
14 That is, is the heart getting the blood supply normally that 
15 it should be. Because when it doesn't get that blood supply 
16 normally, what ends up happening many times is a condition 
17 called angina. That just means chest pain. Your heart hurts 
18 because it is not getting enough oxygen to do the job it is 
19 trying to do. You will hear that when you have this kind of 
20 condition you, the person with that, is subject to cor~nary 
21 -arrest, cardiac arrest or myocardial infarction. Fancy words 
22 for heart attacks. 
23 or. Chough, the cardiologist who is not 
24 associated with or. Crisler or his group, recommended to Mr. 






l' no other way to treat him at the time. They thought, Dr. 
I, 
2 Chough thought, that that was the best thing to do to help 
3 Mr. Hudson relieve his symptoms. And that is what Mr. Hudson 
4, wanted to do because that was the only thing that was going 
to allow him hopefully to resume a relatively normal life. 
He was an active man. He had an acti~e outdoor job, as I 
7, understand it, at the Norfolk Naval Shipyard, and h~ needed 
I 
8 to be pain· free. He could not afford to be laid up like that. 
And therefore a decision was made to do a coronary artery 
bypass. As you know, we have had some schematics drawn. I 
·have brought something hopefully that will help you all 
visualize this. 
This is a rough scale model, very close to 
natural -- of course, it depends on the size of each person 
model of a human heart. And this is a special one because 
this one shows these three tubes coming down. Those tubes 
indicate what, in a rough sense, the grafts look like when a 
person has had coronary artery bypass. Now, what you see 
here, this is what's called triple coronary artery bypass 
because you have three of these tubes, each one feeding a 
different one of the main arteries to the heart. 
Now, you take those off and you get to see the 
inside •. Just so you can see the anatomy here, what the 
evidence will show, as was attempted to be drawn here, are 




1 the right side of the heart. As it sits in you it sits sort 
2 of like this. This is the right atrium. The right atrium 
3 gets deoxygenated blood, venous blood, which comes in from 
4 the upper part of the body through this vessel here. It's a 
5 very large vessel. It is called the superior vena cava. 
6 Here, as you can see through the bottom, there is another 
7 vessel that comes out here, it heads downward, and it returns 
8 the venous blood from the lower portion of your body. That 
9 is called the inferior vena cava; superior meaning it is on 
10 top and inferior means this is on the bottom. One is not 
11 better than the other. 
12 Here is the valve that goes between the right 
13 atrium and the right ventricle. Now, what is the atrium and. 
14 what is the ventricle? The atrium is sort of like a 
15 collecting chamber. It collects the blood as it comes in and 
16 then at a certain time when it gets to a certain fullness it 
17 gets a charge and it contracts. When it does, this valve 
18 here opens. Now, this valve is called the tricuspid valve. 
19 When that happens, blood then flows down into the ventricle, 
20 the right ventricle. The right ventricle -- both ventricles 
21 if you can see here, see how thick the muscle walls are on 
22 the ventricles when you compare them to the atrium. The 
23 ventricles are really the pumping power of th~ heart. They 
24 are the things that contract and give the pumping power and 






l and when the doctor listens to it he can hear. 
1: 
2 When the right yentricle contracts, the blood 
3 IJ goes out. You can't really see it here -- here, through the 
pulmonary valve, and it then goes through the pulmonary 
arteries into the lungs and it flows through the lungs, picks 
up oxygen there and gives off carbon dioxide. It then comes 
back through the lungs oxygenated and it goes into the 
superior and inferior pulmonary veins. 
Now, these are the veins that are coming back 
1 into the left side of the heart. So you can think of ·it as 
1 the right side of the heart handles the venous blood and 
l pumping through the lungs. The left side of the heart 
l handles the collection of the oxygenated blood from the lungs 
l, and then pumping it through the rest of the body. 
When blood comes back to the superior and 
inferior pulmonary veins it flows into this chamber right 
here. That is the left atrium. And that is the mitral valve 
in between the left atrium. All these valves open only one 
way and then they seal going the other way. The mitral valve 
opens up going from the atrium to the ventricle. So from the 
left atrium to the left ventricle the mitral valve will open 
up when the left atrium has its electrical pulse, beats, and 
the blood flows down from the mitral valve and into the left 
., 
atrium. Then the left atrium gets its signal. This all has 
..J 




1 heard the electrocardiograms. These are the pulses here 
2 which show the funny beats as these things cycle through 
3 their normal patterns. 
4 The left ventricle will then contract and push 
5 blood out through this valve here. That is the aortic valve. 
6 That is down in here. And it will go out through the aorta 
7 and then to the rest of the .body carrying nutrients, oxygen 
8 and all those other things that the blood does to keep you 
9 alive. 
10 Now, you can see here there are three major 
11 branches·coming off of what is known as the aortic arch or 
12 ascending aorta. That is because.it is sitting in the body, 
13 it is going up, and when it turns down it is called the 
14 descending aorta. This is the innominate artery. This is, I 
15 believe, the left carotid. I am not sure what the other is. 
16 The evidence will show that. The doctor will know. Also 
17 what you can't see on here because it's down lower are the 
18 blood vessels that come off and feed the heart. Now, these 
19 came off before anything else because they are so important. 
20 They feed the heart themselves, and there are two major --
21 really two major blood vessels that feed the heart but people 
22 really think of them as three major vessels. You will hear 
23 the doctors describe these. One of them is the right main 
24 coronary artery. That is the one that comes over here and 
25 feeds the right side of th~i~rt. 
TAYLOE ASSOCIATES 
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1 The other one is the left main coronary, and it 
2 starts up in here somewhere. You really can't see it on this 
3 model because it is covered by some of the other structures. 
I 
4 It is a very short artery. It's only about that long. And 
~ then it splits into two big arteries. One is called the left 
6 anterior descending. Now, left starts over here off· the left 
11 main;_ anterior because it comes across the front of the heart. 
$1' Left anterior descending means it goes down. It serves this 
g whole portion of the heart. The other coronary artery that 
10 splits off from the left brain is called the left circumflex 
1 artery. It comes off and comes across and feeds the back. 
What the doctors are going to tell you is that 
everybody -- as I have told you before, this is not exact. 
Your heart doesn't look exactly like this. And your coronary 
l arteries don't look exactly li~e the ones in this model 
1 because each person is a little bit different; can be a lot 
different. The evidence will show that some people have what 
is known as a dominant right coronary artery. This means 
more of their heart is served by the right artery than the 
left. Some have a dominant left coronary artery and tpeir 
heart may be served more by the left circumflex •. 
The evidence wi~l show Mr. Hudson had a very 
dominant left anterior descending. That is the major vessel 
here was very well developed and feeding a large portion of 




1 was that this artery was 95 percent occluded, blocked, by 
2 arteriosclerotic plaque. That is the plaque that everybody 
3 is warned about nowadays on TV and in the press and everyone 
4 knows the dangers of that; high cholesterol and whatever. 
5 As a result of that, that is why he was 
6 recommended to have surgery because he had almost a complete 
7 blockage of the major artery that was servicing a very large 
8 portion of· his heart. 
9 Now, Dr. Crisler, you will learn, went to 
10 Princeton University undergraduate and then he trained at med 
11 ·school at Johns Hopkins University Medical School in 
12 Baltimore, Maryland, graduating first in his medical school 
13 class. He then went through residency and fellowship, 
14 residency meaning training that doctors receive after their 
15 M.D. degree to get more familiar in a certain area, at Johns 
16 Hopkins Medical School in ~ardiothoracic surgery -- excuse me, 
17 in general surgery, and then went through his fellowship in 
18 cardiothoracic surgery at Johns Hopkins Medical School, and 
19 that he has practiced as an instructor, professor, at the 
20 University of Pittsburgh and that he is currently and has 
21 since 1971 practiced here continuously in Norfolk with his 
22 _group, as I mentioned before, and is now an assistant 
23 professor of cardiothoracic surgery at Eastern Virginia 
24 Medical School. He has been in the past for three years.the 





2 You have heard that Mr. Hudson had two 
3 operations, and the evidence will show that. or. Chough 
4 1: recommended the initial operation and only found this one 
s !I lesion on the arteriogram. In July or. Crisler and his team 
6 II and the team from Norfolk General Hospital, which includes 
7 pump technicians, OR technicians, circulating nurses, 
8 assistant surgeons, that whole group of people, went in and 
g II did basically this right there. What you are looking at 
10 II there is a single coronary bypass. It goes from the aorta 
ll ~1 where the blood comes off and bypasses the blocked area of 
12 'i the left· anterior descending and comes in down below where· 
13 the left anterior descending is blocked. That way that 
14 allows blood to go back and perfuse that area of the heart 
15 behind what was being blocked before. 
16 Now, that was usually what is known as a left 
17 internal mammary artery. In 1981 that was the leading edge 
18 of technology. The use of that artery was what was being 
19 touted as being the best thing to do. But there is no 
20 argument from any side here, not from the plaintiffs, that 
21 nothing during that first operation was done wrong. They 
22 make no allegations that anything was done improperly. It is 
23 a risk -- and we will talk about risks a little bit. There 
l 24 
.J 
i·s a risk factor to any operation, and the evidence will show 




1 coronary bypass operations, is that these bypass grafts that 
2 are put in -- and these things are harvested from somewhere 
3 else in the body. The internal mammary is harvested -- when 
4 the chest is opened and pulled back and retracted, and you 
5 will see this, the internal mammary artery runs along the 
6 inside of the upper chest wall and has to be dissected out 
7 very carefully and worked on and filled up. And then one end 
8 of it is sewn to the hole made in the aorta and the other end 
9 is sewn to the vessel that is attempting to be bypassed. And 
10 hopefully then blood will come directly out of the aorta, 
11 bypass the blocked place and feed the heart. 
12 What happens sometimes, a known risk without any 
13 allegations of medical negligence, these things will stenose, 
14 block off. There are a lot of reasons. Most of them even 
15 the doctor will tell you are not fully understood. And that 
16 is what happened to Mr. Hudson. 
17 Unfortunately, he had to come back in and have a 
18 second operation done on his heart. And this time Dr. Chough 
19 again, his cardiologist, found when he did the angiogram a 
20 second blockage. So this one was a double bypass. The first 
21 one that had gone in had to be replaced and then a second one 
22 bypassing another blocked area. 
23 Now, on this one they used the other major 
24 portion -- the other major vein or vessel used for bypass 




1 leg. And that bypass was the one that was being done on 
2 September 15th, 1981. 
3 You may learn that you will learn that there 
4 are many, many dangers inherent to major surgery of any sort. 
5 Many of you may have had some surgery and know that you have 
6 been warned of those dangers. Coronary or cardiac bypass 
! 
7 surgery is probably one of the more serious operations you 
8 can have, as you could well imagine. It carries its own 
9 risks with it. ThQse risks run ~he gamut of many things. 
10 One that is being brought out by Mr. Nace and he would like 
ll you to look at is air embolism. But. you will learn that the 
12 purpose of surgery is not to prevent air embolism. It's not 
13 1 to prevent hemorrhage or bleeding. It's not to prevent other 
14 types of embolism. It's not to prevent perioperative 
myocardial·infarction. The purpose of surgery is to get the 
best possible result for your patient. It is to make sure 
17 1 that your patient, who has a problem, who is in risk of dying 
18· of a heart attack and is certainly greatly limited as to his 
19 1 activity, comes out of that operation hopefully, you hope, 
20t with the best possible result. 
I. 
2 I Now, the unfortunate thing about that is that 
22 these risks, as the evidence will show, sometimes are. 
23i counter-balancing. In other words, there are things to do 
, 
2 that you can do to reduce the risk of air embolism, but what 
.J 




1 greatly increase the risk of some other danger of these 
2 operations. And so what these doctors will come in and tell 
3 you is that by surgery being done like this is a business of 
4 weighing, weighing the risks versus the benefits of each type 
5 of procedure. 
6 There is only one allegation in this ca-se, if 
7 you ~oil it all down, and that is why I don't think it is 
8 going to take three weeks. I hope it doesn't take two weeks. 
9 There is only one allegation in this case that they say is 
10 negligent. Mr. Nace liked to use the word accident, mistake. 
11 And that is they have an expert that is going to say that the 
12 only way to do this operation using a vent, and that is one 
13 small portion -- you are talking about ten seconds out of a 
14 several-hour operation -- is by taking these clamps -- this 
15 is a clamp that is used to occlude the aorta, cut it off 
16 basically. That is in figurative terms. You don't cut it. 
17 It punches the aorta down so it has no flow, and you put it 
18 across the aorta in about this position and close it. They 
19 say unless you do that, this operation is done wrong. 
20 Now, they have also said -- one of them has said 
21 that. One of them has said that, and you will hear, the 
22 other thing to do if you don't want to do this, or to do it 
23 together in conjunction with it, is something called 
24 fibrillate the heart. Well, I am sure you have all heard of 




1 heart attack and you see the jumpy little line on the EKG. 
2 Everybody says, stand back, and the actor comes up with those 
3 paddles and greases them up and sticks them on the guy and he 
4 jumps. That is a defibrillator. This is to stop the heart 
5 from fibrillating and get it back to a normal beating rhythm. 
6 The reason for that is fibrillation i.s bad for the heart; bad 
7 for a lot of reasons. Number one, fibrillation is not an 
8 effective pumping mechanism. You don't pump much when you 
9 fibrillate. That is the reason the plaintiff would have you 
10 i believe that fibrillation should be done before you put these 
I 
11[ . vents in. 
I 
12' However, fibrillation has a lot of other 





that it were, then these problems would not come to court. 
What fibrillation also does is when a heart is fibrillating 
it is using a great deal m~re oxygen than it is when it's 
11 i just beating. It uses up a lot more oxygen. And what 
I 
HI happens is when you go on a coronary bypass machine and those 
1~ i clamps are applied, your heart blood supply is cut off. The 
2( i rest of your body is getting blood and the evidence will show 
, I 
! 
2 .. as this heart/lung machine circulates your blood it acts as. 
2:,1 
2 ~~ 
your heart and your lung and it provides the rest of the body. 
But your. heart is iolated. It's isolated from that machine. 
1 2 1: 
.J I I 
So the coronary arteries that usually feed your heart and 




1 doesn't get oxygen and doesn't get blood it dies. It has an 
2 infarction, an attack. When that heart is fibrillating, it's 
3 using up that oxygen and it's not getting anymore. 
4 The other thing fibrillation does, and it's been 
5 studied by labs and it is very complicated, is that a 
6 fibrillating heart interferes with the flow of blood to it, 
7 to the organ itself. So fibrillating a heart, if you 
8 fibrilla-te after you cross clamp you're using up a lot of 
9 oxygen and you are not getting any to anyplace because you 
10 clamp the aorta. There is no place it can get it from. If 
11 you fibrillate without putting on the clamp, what is 
12 happening is you are using up more oxygen than you would i·n a 
13 beating heart and the fibrillation prevents the proper 
14 perfusion; in other words, prevents the blood from getting 
15 down into the most sensitive area of the heart, the 
16 subendocardium. If it doesn't have the oxyg~n and the blood 
17 supply it needs, it dies. When it dies, that is what is 
18 known as an infarction, coronary infarction, or in this case 
19 heart attack. 
20 What you will learn is that the other thing that 
21 happens if you place this clamp across the aorta, one of the 
22 b.iggest things, one of the biggest dangers, is that not only 
23 do you lose oxygen when you fibrillate but if _you place this 
24 c-lamp on there you have the danger of distending the left 




1 You can imagine, you got a pump, it is sitting there pumping 
2 pressure out. You put this ~cross and it's pumping but 
nothing can go anywhere. As result of that, the pumping 
4 chamber, the ventricle, swells up. Distension injury, you 
5 will learn, is one of the major causes, another one of the 
6 major causes, of myocardial infarction, or death of heart 
71 muscle. 
8 Now, why I am going into all this. It is sort 
9. 
I! 
of technical. The reason I am going into this is because 
10 this is the balancing that you are going to be told needs to 
11 be done. Do you reduce and you will hear testimony here 
12. from the witnesses that it is impossible to eliminate the 
] 
13! danger of air embolism. Even the plaintiff's experts say 
1~1 that even in the best hands there is a danger of air embolism. 
1 Even in the best hands in Mr. H~dson's case, reasonable care, 
1 there is a ten percent chance that Mr. Hudson will die from 
:J: 
I i 
this operation from the complications. Ten percent chance. 




walked across Saint Paul's Boulevard, you wouldn't do that. 
But Mr. Hudson was in a serious situation and he knew that he 
needed to do that. 




best of hands, one-in-ten chances are that he will die. 




myriad of others. If you ~2~a myocardial infarction 
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1 because your heart muscle hasn't been protected sufficiently, 
2 you can die or your heart can became so injured that you 
3 become known euphemistically as a cardiac cripple, meaning 
4 that your output of your heart becomes so low that you can't 
5 really do anything more than get around with oxygen strapped 
6 to yourself so you have to breathe it all the time, and you 
7 are basically almost an invald. A cardiac cripple is what it 
8 is known as. 
9 What you will learn is that in two thousand plus 
10 operations that Dr. Crisler, Dr. Grinnan, or. Baker, or. Azar, 
11 Dr. Derkac, the other members of his. group, did from the time 
12 they started doing coronary bypass until 1981 -- not even 
13 until the present, just until 1981, two thousand plus -- that 
14 they had sat down and they had reviewed techniques for 
15 venting and discussed the pros and cons and weighed this all 
16 out. And this wasn't a mistake. This procedure that they 
17 were using they were using for a reason, and the evidence 
18 will show that the reason was that this was, in their opinion, 
19 the best risk/benefit way out to use this procedure. 
20 Now, in that two thousand plus cases, they never 
21 had an air embolism occur. Yet you will also learn from the 
22 statistics that the major cause of intraoperative dea~h, that 
23 is somebody dying on the operating table, or other than 
24 anesthesia, which is always a big risk, on the operating 







1 you are out of your operation and in the hospital and shortly 
2 thereafter, the greatest danger is from myocardial damage; 
3 from the damage to the heart muscle itself caused because you 
4 have been on that pump a long time and your heart has had one 
5 of these areas die. That is the major danger. so when you 
6 weigh it, they weighed that out and they decided that this 
7 was the best way to vent. 
8 Now, that is that group. There will be other 
9 physicians that came in here to testify for the defendant, 
10 ' and the plaintiff's experts will say that, and the plaintiff 
11 in his opening argument, the plaintiff's attorney, Mr. Nace, 
12 I' said the standard -- that this was the standard way to do 
13· r this venting procedure. What you will find out from these 
14 experts is there is no such thing as a standard way to do 
15! this. There are differences of opinion as how to best vent 
16 the heart. 
1 The doctors will say that there is one group 
that says the heart is best vented through the aorta. It has 
1 its risks and benefits. There are some that say the heart is 
best vented down here. It's called an apex vent. The~e are 
2 some that will say that the heart is best vented through the 
2 , pulmonary artery, not the pulmonary vein. Then there are 
2 some that say it's best vented through the pulmonary vein. 
2 So there is no standard. There are many, many different ways 





1 who say they think each way is best. But the difference is 
2 most of them all recognize that this is just a matter of 
3 judgment. These are all accepted ways to do it, just as the 
4 way Dr. Crisler did it was an accepted way. 
5 Now, we expect to bring in here and to have them 
6 testify or. Jim Zocco. Dr. zocco is .a cardiothoracic surgeon 
7 practicing in Richmond, Virginia, trained at the Medical 
8 College of· Virginia with Dr. Lazar Greenfield, who is the 
9 chief of surgery there, and Dr. zocco will come in here and 
10 say, tell you, that he used in 1981 and to the present day 
11 . still uses the exact same venting technique th~t or. Crisler 
12 used, used in Mr. Hudson. That is on a beating heart to open 
13 with a small slit, not a needle but a small scapel, slide 
14 this. This is the thing we have all been talking about. 
15 This is the vent. And as you can see, it's really nothing 
16 but a plastic tube. Of course it's plugged with this stylet 
17 in the middle of it. But once the 'stylet is pulled out it 
18 has holes in it, and the purpose of this is to completely 
19 empty and decompress the heart so when the heart is cross 
20 clamped that it will not distend. And you don't want it to 
21 fibrillate because of the things that I've already told you., 
22 and these experts will tell you also. 
23 This is the vent. 
24 Now, Dr. Zocco will come in and say that he and 






College of Virginia some years before Dr. Zocco, uses the 
same venting technique as or. Crisler did with Mr. Hudson in 
1981 and to the present day uses the same technique. This 
technique is not a mistake. It's not an error. It is a 
standard, accepted technique used by competent cardiothoracic 
surgeons practicing in Virginia in 1981 and indeed to the 
present. No mistake. 
Who else? Dr. Harry Wellins. Mr. Nace asked 






you if anybody knew him, and they said he was in Illinois. 
Well, he is in Illinois now. He is a professor at the 
University of Illinois Medical School. But in 1981 Dr. Harry 
Wellins was a professor of cardiothoracic surgery at the 
University of Virginia Medical School, and or. Wellins will 
be here and testify that in 1981 the University of Virginia 
Medical School taught this same technique that Dr. Crisler 
used to his students in cardiothoracic surgery and he himself 
practiced and still does using the same venting technique. 
Also will come Dr. Irv Krone. Dr. Krone was a 
fellow. He was undergoing his cardiothoracic surgery 
training at the University of Virginia Medical School in 1981. 
And or. Krone will testify that he also was taught this 
technique and used this technique doing surge~y at the 
University of Virginia • 




1 and or. Baker will also testify. They are partners in the 
2 practice with or. Crisler. ~ut they will tell you they use 
3 the same technique as or. Crisler and they will tell you why 
4 and they will tell you it is not a mistake, was not a mistake, 
5 but a carefully thought out and weighed policy after 
6 considering all the factors. 
7 Now, or. Zocco and Dr. Levinson, who are now 
8 partners, will testify that they have done over two thousand 
9 cardiac cases using this venting technique and not had· an air 
10 embolism. 
11 What does that mean? That means that there- is a 
12 risk of air embolism anytime you open a beating heart. 
13 Theoretically there is a risk. They will tell you that. But 
14 the risk is negative, this negative pressure that is talked 
15 about, is very, very small. In 4,000 cases using this 
16 venting technique, this is the only one that unfortunately it 
17 happened to. I think it is more than 4,000. I am not sure 
18 how many operations or. Krone and or. Wellins did at the 
19 University of Virginia but I am sure it is a lot more than 
20 that. At least 4,000. 
21 On the other hand, they will also tell you that 
22 the risk~£ deat~, not just cardiac cripple but it's the risk 
23 of death, from myocardial injuries in a case such as this, 
24 such as working on Mr. Hudson, is very high comparatively. 


















air embolism. You are talking about several percent, maybe 
as much as ten percent risk, on an individual such as Mr. 
Hudson. 
Let me describe a little bit about what the 
evidence is going to show about the actual surgery here. In 
doing cardiac bypass surgery, the evidence will show that 
once the patient is prepped.and the initial incisions are 
made in the chest and the chest is split down the middle and 
cracked open with retractors-- it doesn't sound very 
appetizing. You will see this. we will show it to you. It 
is not as bad as it sounds. The he~rt is then exposed. The 
pericardium is cut so you can lay· it open and see the heart 
beating in the chest. Then steps are taken while this is 
going on to harvest the vein or the mammary artery, whatever 
is going to be used for your grafting. And while this is 
going on the heart is assessed, ~ooked at, sites chosen for 
putting the cannulas in. 
What is a cannula? A cannula is just a fancy 
word for a tube sort of like this except a different shape. 
They are used for putting someone on a cardiac bypass machine. 
A cannula can be done different ways. Once again, there is 
no standard way. Some people use two cannulas in the.atrium, 
some people use one. The surgeons have agreements and 
disagreements as to what is best but they all agree either 




1 right atrium. usually into what is known as the appendage of 
2 the right atrium. That is this little flap. We will show 
3 you what this looks like when it is done. The other cannula 
4 usually is put up here in the aorta. That is the part up 
5 here. You want to get it up past where the coronary comes 
6 off but before where these others come off. The cannulas run 
7 thto~gh the machine, and they start the machine circulating, 
8 and the evidence will show the perfusionist is there and he 
9 figures out the body area of the man and what his blood 
10 supply should be and what his blood flow rates should be to 
11 maintain a certain pressure. 
12 And of course Mr. Hudson had already had one of 
13 these operations just two months before. So they knew what 
14 he was going to be; what to run the pump at. He had already 
15 had one of the operations. 
16 So they put these cannulas in and then they 
17 start you on bypass. That means that the pump starts up and 
18 some of the blood is taken from the heart, goes through the 
19 machine, and the machine takes over the job of perfusing your 
20 body; oxygenates your blood, sends it through your body. 
21 Now, after that is done and the heart is sitting 
22 in the chest beating you will see this. After that is 
23 done, then the heart is in no danger there. It is beating 
24 normally. It is not fibrillating. It's not cross clamped. 




1 What then happens is sites are selected for the 
2 anastamosis of the graft. In other words, you going to have 
3 to expose and find out the ends; where you need to put these 
4 graph sites. The heart has to be inspected and looked at and 
lifted while this is going on. And it takes some time to do 
that occasionally. Frequently. Because you will see from 
the pictures that when the. surgeon goes in he is no.t lucky 
enough to ·see a heart that looks like this. What it looks 
like is most of this is covered up with fat and other things 
around it. It is tough to see some of the structures in the 
. heart. It doesn't look like this. You will s~e what it-
looks like. It takes him awhile to inspect it. All that 
time the man's heart is getting normally fed blood because he 
isn't cross clamped and fibrillated. 
What happens is in order to give them the time 
to do that but to avoid the danger of distending the heart --
and once again, distension can occur when you cross clamp but 
it also can occur when you maneuver the heart like this. The 
evidence will show if you lift the heart, these valves that 
are in here are just little leaflets and that they will 
sometimes gap open and blood will run back through. You can 
distend the heart. And so in order to prevent that from 
happening, what they do is with the heart beating and 
, 
protecting itself, the surgeon takes this vent and sits there 
..J 





1 but with the pulmonary vein and with a knife, and we will 
2 show this to you also, he quickly makes -- well, first he 
3 puts what is known as a purse string suture. This is just a 
4 series of round sutures, lines with thread in this, and he 
5 makes a very small incision with the knife and immediately 
6 inserts this vent in there. And what that does is this vent 
7 is inserted and it is immediately inserted through the mitral 
8 valve. Now, what does that do? It does the thing he wants 
9 it to do. That is, it decompresses the heart. It prevents 
10 the heart from becoming distended. 
. 
11 The other thing it does is when this tube, this 
12 open tube, is shucked off and it's put in there, and as it's 
13 put in there it's shucked off of this, this tube 
14 incapacitates the mitral valve. That means that once this 
15 goes through the mitral valve, you have got a hole in the 
16 mitral valve. In other words, it can't close. What does 
17 this mean? Mr. Nace said that every time that heart beats it 
18 ejects something. That is not so. If the heart has not got 
19 enough blood in it because it is on bypass and it tries to 
20 pump, it can't eject because there is nothing in there. As 
21 you know, when you compress a gas such as air it can be 
22 compressed. You can't really compress a liquid. So in order 
23 for it to pump, for the heart to pump, there must be enough 
24 liquid in the heart to get that pressure. 






II little bit about engineering of the heart. The evidence will 
2 show that when you are on th~ pump machine, the bypass pump 
3 in this case, Mr. Hudson was getting 70 millimeters of 
4 II mercury pressure into his aorta. That means the pump was 
5 II 
putting out 70 millimeters. Now, each of you know the way 
6 the heart works, if you have about normal blood pressure 




pump, a mechanical pump, doesn't do the two levels like the 
heart does. It maintains a constant level. In this case it 






considered about right. 
Well, that 70 millimeters of mercury of pressure 
that is being put, blood flowing into the aorta, is causing 
that aortic valve to stay closed. It is a one-way valve 
remember. It opens up into the aorta. The evidence will 
show that when 70 millimeters of mercury pressure are going 
into the aorta above that valve, it closes that valve, and it 
keeps it closed. You have to have more than 70 millimeters 
of pressure generated here to get out • 
. I 
p Now, why is that important? That is important 
. I 
~~~ because in order to generate that pressure the ventricle has 
']2 to be relatively full of blood, and, secondly, that mitral 
3 valve way that is to open into the ventricle has to be able 
1 II . !4 to 9lose because when the heart ventricle here contracts, 
.J 
5 when that muscle around that heart contracts, if the blood 
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1 has a way to go so the pressure is not built up, the blood is 
2 going to go that direction. It's going to go towards the 
3 area that it can escape. And this going through that mitral 
4 valve is a large, fairly large, diameter opening, and the 
5 mitral valve can't close. Therefore, as soon as this goes 
6 through that mitral valve, it doesn't matter what this heart 
7 does, it doesn't matter how ~any times it beats, nothing is 
8 going out that aortic valve. It can't open. 
9 This procedure for putting this vent was done on 
10 Mr. Hudson just exactly like it had been done on two thousand 
11 other patients. There is no allegat~on that there was an 
12 error in the technical application of this technique, merely 
13 that the technique was not the standard. That I have told 
14 you you are going to be shown is not so. This was done 
15 exactly ac~ording to an accepted technique used by not just a 
16 few cardiothoracic surgeons prac~icing in Virginia in 1981 
17 but by a large percentage of them. Exactly the same 
18 technique. 
19 Now, what else do we know? The evidence will 
20 show that when the incision was made Dr. Crisler felt the 
21 heart was normally full. It looked normally full to him. 
22 He's had a lot of experience. You will also learn that if 
23 the heart is not full, if the.pulmonary vein is not full, it 
24 will be flat. If there is a negative pressure in the heart 





l very thin, pliable, large vein-- will be flat. And if it's 
flat, even the plaintiff's experts say you can't make an 
opening in it. You would cut both walls. Which didn't 
happen. So it had to be blood there. 
Let me see if I have got something here. 
This has been roughly likened to what the 
pulmonary vein is like. It's very thin. Now, if you take 
this it doesn't ·take very much negative pressure and it goes 
flat. Testimony will show that had there been negative 
pressure in the heart that is what would have happened. The 
1 pulmonary vein would have been flatened and couldn't have 
~ been incised. Couldn't have made the opening. 
When or. Crisler made the incision, just as he 
had done in many hundreds and hundreds of cases, in this 
particular instance for some reason the heart didn't suck 
blood-- suck air, excuse me. Mr. Nace says doctors don't 
use that term. No, they don't use the term because it can't 
happen. The heart doesn't suck. It is a positive pressure 
pump. It pumps out but it doesn't suck in. Blood flows in 
mainly through gravity drainage from the right side. .It 
I i . ~~r doesn't suck. 
'I 12 
!I 
But when he opened -- made the little opening in 
'3 the superior pulmonary vein he saw that the level of blood 
, 1! 
4 instead of coming up the tube, as it had done in all those 
.J 




1 with all of the things that have been very briefly described 
2 by Mr. Nace, that is, he places the patient in Trendelenburg, 
3 meaning puts his head down. He goes through all the 
4 manuevers just in case some air got in. And at the same time 
5 while he is ordering the anesthesiologist and the other 
6 people there lower the head or the table, he is in one motion 
7 inserting this vent across. the mitral valve incapac.itating it. 
8 Now, we know that when he did that the vent tube 
9 then filled up nor.mally, and it was so little air that Dr. 
10 Crisler is going to testify that he was not really concerned 
11 . that there was going to be any major problem f~om it. He got 
12 finished with the operation. It proceeded, as far as he 
13 could tell, normally. The patient was weaned off bypass 
14 successfully and goes to the recovery room and unfortunately 
15 doesn't awaken. 
16 Now, why? No one is real sure. There are 
17 pathologists that are going to come· in here. The plaintiff 
18 is going to bring one that says she thinks it is air embolism. 
19 The actual pathologist that did the autopsy is going to come 
20 in here and say that the slides, as he reviewed them, did not 
21 seem consistent with, did not indicate, was not the picture. 
22 _typical of air embolism. It was rather a picture of diffuse 
23 hypoxemia. That is something I guess that probably we will ... 
24 never know. Dr. Crisler tried very, very hard to find out, 







l satisfactory conclusion, and he will talk to you about that. 
2 And you will see his office records in which he 
3l sat down and talked at length with Mrs. Hudson about it and 
4 : offered to refer her to anybody that she wanted to go to or 
5 1 to make recommendations, have anybody look at this case. 
The important part of this case is that the 
basic tenant that the plaintiffs are trying to present here, 
8 
~I 
that is that there is a standard way to do this, is not so. 





are numerous different ways to do the venting, that this was 
a way used and accepted by the average, reasonable surgeon in 
Virginia·. In fact, not one or two but many. That therefore 
l by using this technique whatever happened to Mr. Hudson we 
l are all sorry for. We are all sympathetic, but we can't run 
! 
l the legal system on sympathy because if we did it would 
1 collapse. 
:~ 
What happened to Mr. Hudson was an unfortunate 




the best hands, even by the plaintiff's own experts, a ten 
percent chance in Mr. Hudson's case, not in all cases, in Mr. 
: I 
·~ Hudson's case, ten percent chance of dying in that surgery. 
':~ 
4 
I think after you listen to the evidence that 
you will find that or. Crisler did abide by th~ standard of 
care of an average, reasonable or prudent cardiothoracic 
I, 
~s surgeon practicing in virginia, and that I trust you will 
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2 
3 MR. NACE: May it please the Court. Thank you, 
! 
4 . Your Honor. 
5 Ladies and gentlemen of the jury, as you may 
6 recall, my name is Barry Nace. And along with Mr. 
7 Westerfield here, Mark Westerfield, we represent Mrs. Hudson 
I, 
8. and the estate of her late husband Jack Hudson. 
9 Now, what I am about to do, as His Honor 
10 mentioned to you a little bit, I am going to give you an 
11 opening statement here as to what we. believe the evidence is 
12 1 going to show in this case. Now,·I want to emphasize to you 
131 what I say or what is said by the hospital attorney or or. 







Y.ou are going to hear from the witnesses and from the 
documents and so on that you have an opportunity to hear and 
see. 
so what I am going to do is tell you -- kind of 
give you a road map as to what we think and believe is going 
to happen as we go through this. So I just want to emphasize 
to you that it is not me that is a witness nor is it the 
. other attorneys that are the witnesses. I am going to give 
you my best judgment as to what is going to go on. 
Now, this particular case, as I am sure you have 




1 her husband died as a result of medical negligence and 
2 hospital negligence. You will sometimes hear that referred 
3 to as medical malpractice, and the mal is the word for bad 
4 practice, but what we are really talking about is a negligent 
5 act by the hospital and the doctor in this case; something 
6 that happened out of the ordinary practice. Something that 
7 did ~ot follow what is the generally accepted standard of 
8 care as a result of which Mr. Hudson died, causing inj~ry to 
9 his family and of course his estate. 
10 So basically what you are going to hear in this 
11 case~ quite a bit will be a reference to the standard of care. 
12 That is what is generally done in similar circumstances. You 
13 are going to hear about causation, that is another word, and· 
14 the relationship between that standard of care and what 
15 happened or the failure to follow the standard of care. 
16 Because what we say is that it was a failure to do what is 
17 ordinarily done that caused Mr. Hudson to die. 
18 Now, this case involves a heart bypass procedure. 
19 And you will hear from the evidence that Mr. Hudson, back in 
20 1981, on his own, in a sense, wanted to have a procedure done 
21 on his heart to see if he had a problem with his heart. He 
22 had a friend who had had a heart problem so he was_ concerned 
23 himself. And he went and he had a catheterization. A doctor 
24 put some tubing in and looked around and made some findings, 












adequately. It was clogged. 
As a result of that, it was suggested that he 
4 have a heart bypass, a coronary bypass done. And he did. He 
5 I' had this done in July of '81. 
6 II One of his coronary arteries was replaced with 
7 ,j another vessel basically from his chest. The mammary area. 
8. 
II 
And after that operation it somewhat appeared that things 
i 
9/,1 were going fine. He was recuperating. And unfortunately 
10 ;j thereafter he had another problem. He started having pains 
11 ·again. The first operation you will hear was done by Dr. 





and they found that the vessel that had been replaced, the 
bypass, wasn't functioning like it should and in fact they 
found another one that wasn't functioning as it should. 
So time was made for him to have a second bypass 
1 procedure. This was on September 15th of '81. 
1 As a result of what happened in that second 
lll procedure, that brings us here today. We will show you that 
2 i 
• I 
t~e procedure was not done in accordance with what I 
2 i 
II 




practice. We will show you that as a result of those 
deviations that occurred, the failure to fol~ow the accepted 
practice, air was introduced into Mr. Hudson's heart and the 






1 circulatory system and to his brain. This is called air 
2 embolism or air bubble. As a result of which he succumbed a 
3 few days later. 
4 Now, I am sure that nobody here has had training 
5 we have asked you all these questions before. Nobody has had 
6 training with respect to the heart and how to do a bypass 
7 procedure. We are going to be talking in this case basically 
8 about the left side of the heart. You are going to hear, if 
9 you don't know, that the heart has four basic chambers. 
10 And may I use the board, Your Ho.nor? 
11 THE COURT: Yes, sir. 
12 MR. NACE: I am not going to try to draw the 
13 heart the way it actually looks. But let me just draw kind 
14 of a schematic anyway. I will just make a square here. And 
15 on this side, on the right side, you have what is called the 
16 right atrium. Down here on the bottom you have the right 
17 ventricle. over on this side you have the left atrium and 
18 the left ventricle. 
19 Now, of course you also have the lung. I'll 
20 just call this lungs and put it here. Of course there are 
21 two. And as you may know the so-called bad blood comes into 
22 the right side, goes here, goes out, and goes into the lungs 
23 where it's oxygenated and changed into blood that then will 
24 be circulated carrying oxygen to various parts of the body. 




. i/ 7 
1 vessels but we are going to talk about one in particular 
2 called superior pulmonary v~in. Pulmonary, of course, stands 
3 for the lung. Of course there is one on both sides like this. 
4 Now, I just told you that the lung -- the 
5 pulmonary vein is carrying the blood. You have probably been 
6 trained veins carry the bad blood and arteries carry the good 
1 blood. This is the exception. When the blood comes back 
11 










.from the lungs into the left atrium from the pulmonary .veins, 
it is ready to be pumped to the rest of the body. 
Now, as the blood comes into the left atrium 
there is a valve here, blood flows into the left ventricle, 
and it is pumped out into the aorta where it goes to various 
parts of the body. 
we aren't really going to be talking about this 
side, the right side, too much. Our emphasis is going to be 
over here on the left side and on the aorta after the blood 
has been oxygenated and has come back into the heart. In 
addition to the blood of course going out to the various 
parts of the body, the heart, you will hear, is also a muscle 
and it needs blood. And there are vessels that come off, go 
into various parts of the heart. What I am drawing is 
2 two-sided·. Of course the heart is multisided.. Those are the 
2 1 coronary arteries. These are the vessels that supply the 
i I 
I 
heart just like the arms and legs and so on are supplied. 




1 they don't work for whatever reason, it could cause a heart 
2 attack. Your heart doesn't get the right blood and it will 
3 stop functioning. 
4 Those are the ones that you hear so much about 
5 when people have a coronary artery bypass procedure. This is 
6 what Mr. Hudson was having. He was having one of these 
7 vessels supplying the heart.replaced with another vessel in 
8 his body. And that is what was done in July and that is what 
9 was done in Septemper. In september, instead of one they 
10 were now doing two. 
11 Now, I think much of what I've said will 
12 probably not be too disputed by anybody. You will also hear 
13 that as they were getting ready -- well, they put the patient, 
14 Mr. Hudson, on what is called a heart/lung bypass machine. 
15 And that is run by a perfusionist. The perfusionist in this 
16 case, you will hear the name Anton. Mr. Anton. And what 
17 that does is that circulates the blood to the rest of the 
18 body, bypassing the heart so that the heart can be worked on. 
19 You actually have a team. You don't have just or. Crisler 
20 and Mr. Anton. You are going to hear there are other nurses 
21 there. There's a Mrs. Volk th~t you will hear about and Miss 
22 Clyman. They are all in there working doing the various 
23 things around the table. 
24 And at one point in the operation what they did --




1 pulmonary vein called a vent. And you will hear this is a 
2 tubing. They stuck that in here and they saw, you will hear 
3 from the evidence, air come in. The pulmonary vein. 
4 You will also hear that it is well known with 
5 cardiac surgeons that air is sometimes called the vein or the 
6 problem with doing bypass surgery or any kind of heart 
7 surgery because of the complications that can develop from 
8 air to the brain or wherever it might go. 
9 You will hear that doctors try to keep air from 
10 going at the places that it could cause a problem. They saw 

















what they should do. They knew the dangers in it. So what 
they started to do, among other things, was put the man's 
head down. Mr. Hudson's head went down. That is called the 
Trendelenb.urg position. . The head is down, the air won't go 
down. It will be expected to go up. They did that. 
They also put a clamp across the aorta. If you 
clamp this, air is not going to -- if you pinch it down, air 
can't go past the clamp. 
They saw in a vent that was in the aorta some 
foam, some air bubbles co~ing out. 
Now, you will hear after this procedu~e was over 
doctors treated him, Mr. Hudson, for air embolism. He never 
regained consciousness. He was given medications, he was 




1 to break up the air bubbles. Everything was designed to stop 
2 the air or do something about the air that got in there. 
3 Now, you will also hear that when this operation 
4 was done that the heart was beating at the time that the vent 
5 went into the superior pulmonary vein. You will hear that 
6 the heart was beating somewhere around, perhaps a little less 
7 than, 60 times a minute. That's about one time per second, 
8 approximately. And the heart kind of beats like I'm doing 
9 with my hand. Like this. As it beats, you will hear that 
10 blood. is pushed out, or anything that is in the left 
11 ·ventricle is pushed out as the heart beats. 
12 Now, yo~ will also hear that at the time that 
13 the vent was put into Mr. Hudson's superior pulmonary vein, 
14 the heart was noted to be less full than usual. Now, what 
15 that means -- you will hear the significance of that -- is 
16 that because the heart is less full than usual, there is a 
17 tendency for it to -- let me say it in the proper way. You 
18 have a difference in pressures. You have pressure in the 
19 room, you have pressure in the heart. The pressure in the 
20 heart when the heart is empty or less empty or more empty 
21 than usual is lower than the pressure outside the heart. So 
22 what happens? Well, what is known is what happens is the 
23 heart is·beating, air goes into the heart. 
24 I want to use a word that I know isn't the right 
25 word, but if you pardon me it is kind of like -- the doctor 
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may not say this, but it is kind of like a sucking. Air is 
pulled in. This tube that was in there, when you put the 
3 tube into the vent you will hear what you usually see -- I 
4 said the tube into the vent. The tube into the pulmonary 
5 vein. \ihat usually happens is the doctors will see blood 
6 flow up the tube as the heart is beating. You will hear in 
7 this case it didn't happen. Something was in that tube and 
8 II what it was was air, you will hear, going the other way. 
9,1 Now, where do we say they went wrong? What 
1011 
happened? Where was the deviation? We will _present evidence 
] that because the heart is beating, when this heart beats, because "it's known that what goes in can cane out, you don't 
1 introduce something into the left side of the heart, which 
1 would include the superior pulmonary vein, something that 
1 could allow air to get in because it's known that it comes in 
l and then it goes back out somehow. 
1~ 
1~ 
You will hear that what is done, what the 






going to use a vent because if you keep the heart from 
beating nothing is going to go out. 
How do yo~ keep the heart from beating? You 
w111 hear that the way that you can do that is by 
fibrillating the heart. Now, what does fibrillating the 
heart mean? Fibrillating means that you stop the beating • 
..J 




1 a cold solution called a cardioplegic solution onto the heart 
2 and it stops beating. It s~arts quivering. 
3 so that if you were actually to look in there at 
4 that point in time, what you would see would not be the 
5 beating heart but rather the heart kind of quivering around. 
6 And you may hear some doctors describe it as looking like 
7 spaghetti or like worms but just something quivering. It's 
8 all out of sync. It is not beating like it should. And when 
9 that is done, you then clamp the aorta. We are talking about 
10 seconds here. Clamp the aorta. Once the aorta is ~lamped 
11 and the heart isn't beating, then you can put in the vent in 
12 the superior pulmonary vein knowing that if something comes 
13 in it can't go out because the heart is not beating and the 
14 aorta is in a sense plugged off or stopped off. That wasn't 
15 done. 
16 You will hear that the standard practice is to 
17 do what is necessary to minimize the risk of air coming in, 
18 first of all, and if it does come in, from getting out.to do 
19 the damage that can be done now. Of course the alternative 
20 would be to not put a vent in there at all. But if you're 
21 going to put a vent in, you have to go through these other 
22 steps bec·ause of· the dangers that are involvE!d. 
23 You will also hear that the dangers are even 
24 increased more when there is a left side of the heart or 




l will see in the operative record there it was noted that this 
2 heart wasn't as full as usual. Because that causes what I 
3 call the sucking action to take place. 
4 so with all this knowledge, all these things 
51 that are known, you will hear that the standard practice is 
6' simply to minimize the risk. Don't let that air come in. If 
,j 
7 it does come in, don't let jt go out. 
8 Now, what are the issues along those lines that 
9 you are going to have to resolve? we will show you by again 
what is called a -- I probably didn't talk about this too 
1 much yet -- fair preponderance of t~e evidence that what I am 
1 telling you about the standard of· care, the standard during 
1 this procedure, is correct the way it's done. And I said 
1 fair preponderance of the evidence. You may recall when I 
~~ 
I 
was asking· you some questions during the voir dire, when we 
1 r[ ask you all about this and that and try to find out who may 





bias about certain things, I asked you if you had been on 
civil cases or in criminal cases. And one of the reasons I 
did that is that in a civil case we have to show what we are 
2 ,I saying is by a fair preponderance of the evidence. If you 
I 
2 imagine tipping the scales, it is more like --
is not like a criminal case where you have to show beyond a 
2~ 
.·/11 
J Jl z . 
if we tip the scales on these issues, then that means we have 






1 reasonable doubt. Tip those scales way down. We are talking 
2 about fair preponderance of the evidence. 
3 We are going to show you by a fair preponderance 
4 of the evidence, then, that the standard practice is the way 
5 heart surgery is done. 
6 We will also show you it was by a fair. 
7 prepo_nderance of the evidence that air, that is the most 
8 likely cause of what happened in this whole thing. 
9 Now, you will hear that or. Crisler-- I'll tell. 
10 you right now that we aren't saying that or. Crisler is a 
11 horrible doctor, he's a bad doctor. We a.re not saying that 
12 Norfolk General is a horrible hospital or bad hospital. That 
13 is not what we are all about. cr. Crisler may be a good 
14 doctor. Norfolk, the team that worked there may be a good 
15 team. But what you are going ~o hear is just like in any 
16 other walk of life there are certain ways of doing things. 
17 And mistakes, accidents occur, and it is an accident that 
I 
18 occurred in this case. 
19 The hospital, along with or. Crisler, the 
20 hospital, through the rest of the members of this team·, you 
21 will hear working together with Dr. Crisler, al_t"hough he may 
22 be the captain of the ship and he is in charge of the whole 
23 thing, they all had their duties, the things they have to do. 
24 And one of those is keeping the heart full enough so that 





1 team, the perfusionist, the man running the heart and lung 
2 machine. one of their duties is to keep that heart full 























Basically I think that that gives you an outline 
of what we are contending happened here with respect to the 
standard of care, what should be done·, and what wasn't done. 
You will also·hear that the practice of cardiac 
surgery, you will hear that or. Crisler is board certified. 
You will hear what that means; that he is certified by a 
national organization to be able to do these procedures, 
·board certified, as I think probably most of the other 
doctors you will hear from are also board certified to do 
this procedure. 
And you will hear what an expert is. An expert 
is someone who, by their education, training or experience, 
can offer some sort of assistance to you. And we will be 
b~inging experts in to talk about the standard of care and 
also about the causation; that it was the air that happened 
here. 
And I think you will hear from the doctors that 
testify that really the way you do this procedure, we are not 
talking about some unique, peculiar way. We are talking 
about general principles that are generally ~tandard wherever 
you happen to be. I'm sure that Dr. Crisler would be the 




1 treatment here, in Norfolk, that somebody else can get in 
2 Washington or wherever it happened to be. 
3 so we will tell you what the standard of care is 
4 about that. 
5 Let me also mention to you that there was an 
6 autopsy done in this case and that we have had the slides 
7 reviewed by a neuropathologist and she -- her name is or. 
8 Rorke -- will be here to tell you about the air -- in her 
9 opinion the air caused this problem. 
10 I should also tell you you are g~ing to hear us 
11 ask these questions from time to time; Doctor, do you have an 
12 opinion within a reasonable degree of medical certainty or 
13 probabilty. Nothing is going to be guesswork. There isn't 
14 going to be anybody saying possibly this happened or possibly 
15 that happened. It's what is more likely within a reasonable 
16 degree of medical certainty or probability •. That is the way 
17 the questions will be framed. We have to do that because 
18 that is what the law requires. If an expert is going to 
19 express an opinion, they express that opinion within that 
20 reasonable degree of certainty and probability. ~gain, that 
21 is not 100 percent sure of anything. 
22 Now, you will also hear -- and I am not going to 
23 go into this in great detail now, but when. Jac-k Hudson died 
24 he was 44 and he was working. He was doing well and 





1 gone. There was no income. He wasn't there able to do 
2. anything. One of the childr~n, Lisa, was still at home. The 




4 their own. Now two of the three are married. But you will 
5 hear about specifically the affect that this has had on Jack's 
6 white, Jeanette. They were married for 26 years when all 
7 that happened. All these things, the lost earnings, the 
8 value of the things that he did around the house, the work 
9 that he did, all have a value. We can place a value on 
10, that. Ultimately you will be asked to place a value on that. 
ll We are going to present evidence that we believe will help 
12 you on that point. 
13 , In addition, I asked some questions earlier 
14! about the grief and sorrow and that sort of thing. You will 
15' hear from the court, I believe, at a later time, that is a 
16 compensable -- by that I mean something that you will find a 
17 value for and place it on those items. It is a difficult 
18. thing to do. I am not going to go into that any more ~ow, 
but we will get into that at a later time. 
Now, I believe I have pretty much covered the 
facts in this case. I should say if I haven't, that with 
respect to this drawing it is very rough, and, remember, w~ 
are talking about the cold cardioplegia stopping the heart 
from beating. If all these things have been done in the 




1 come in it obviously would not have gone out and the amount 
2 of-- that is something else I didn't tell you. You will 
3 hear there was, although not a whole lot is needed to cause 
4 problems, ranges I think everywhere from 15 to 30 or 40 cc•s, 
5 which is a small amount. Some people may say more. But 
6 regardless of what it is, you will hear that there was a 
7 massive amount that went in _here. 
8 Because, as I was telling you what happened over 
9 here, please keep in mind this vent went in. Every time that 
10 heart beat something was happening with air going in and air 
11 going out. so you will hear, I beli$ve, from the doctors it 
12 doesn't matter once they recognize it it doesn't matter 
13 how fast they can humanly act. Without the clamp with the 
14 heart beating, air gets out, which you will hear was shown by 
15 the fact it· was found around the aorta. And that, you will 
16 hear, would only be the tip of the iceberg. Some came out 
17 more in other places. So the amounts are not just a couple 
18 of drops of air, so to speak. You will hear there was quite 
19 a bit. And whatever gets there goes out very fast. we are 
20 not talking minutes, we are talking seconds to go through 
21 this. 
22 So we are going to try to keep this thing moving 
23 as best we can. I think I indicated to you earlier 
24 sometimes it gets complicated. I am not the expert. I am 









the heart -- and we will have a doctor here tomorrow to 
explain certain of these things to you, and I am sure the 
4 hospital and or. Crisler will have somebody, too. But it is 
5 what you hear there. And you may hear people being 
6 cross-examined, and you are going to be asked to listen to 
7 what .the various experts say. You are going to be asked to 
8 decide what makes more sense. His Honor mentioned common 
9 sense at one point. What does make more sense to you; why 
10 II are the experts here testifying. something you can consider. 
11 Is there no reason for what they are saying other than they 
12 believe it to be true, and so on. You are going to consider 
13' II all this because you are the people who judge the credibility 
14 of these witnesses. 
I 
15 Let me say ~ thank you for your time now and for 
161 what is going to happen, and I sincerely hope that it is not 
17 going to take three weeks, as may have been indicated to you. 
18 i We hope it is going to be a lot less than that. But we 
1 ! wanted to put you on notice what might possibly happen. We 
:~,1 
. I 
hope it will be less than that, a lot less. 
I will thank you in advance for your attention. 
2· Mrs. Hudson thanks you also, and with that I will talk to you 
2 later. 
Thank you. 
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2 MR. CLARKE: If the Judge wants me to 
3 shut up I will do it, but you don't need to do it. 
4 MR. HARDY: I think the further 
5 importance is or. Kugler has not talked with or. 
6 Sansonetti and he says that in here and he also says 
7 he did not depend on or. Sansonetti's deposition. He 
8 did not rely on it in reaching his opinions. He says 
9 that in his own testimony. 
10 MR. NACE: That is because he has the 
11 same opinion. He doesn't have to rely on it. She 
12 says this is how you do ·it and he says this is how 
13 you do it. 
14 THE COURT: Well, I am sure he is going 
15 to say the defendant was wrong, but where does he 
16 find out that is the way we did it in Virginia in 
17 whatever year this was, 1981, 1983, whatever it was? 
18 MR. HEILIG: The key to it is the case 
19 law, and if yo·u read the case law on this point, 
20 every case requires the expert witness to demonstrate 
21 his knowledge ~f the standard of care through facts, 
22 contacts, personal experience or whatever. or. 
Kugler has none of that. As the Court pointed out, 
24 Dr. sansonetti' s deposition may not have had the 
25 right questions in this for her. ··ass The deposition may 
t: 
27 
l not have been complete enough for Dr. Kugler to learn 
2 1 what the standard was, but he says, as Bob points out, 
3 he dido' t rely on Dr. Sansonetti's deposition. He 
4 formed his o.pinions before he read or. Sansonetti' s 
5 deposition. 
6 I would also like to point out on behalf 
of Norfolk General Hospital I have the same motions 
pending that Bob has been arguing on behalf of or. 
Crisler and at t.his point wo.uld like to point out 
that the only criticism that any expert has leNied at 
Norfolk General is through the perfusionist who was 
running the cardiobypass machine at the time Dr. 
J Crisler was doing the procedure. I think Mr. Nace 
will agree that or. Kugler was never proffered ·as an 
expert witness who knows what the reasonably prudent 
perfusionist was doing in Virginia in 1981. 
In his voir dire -- in his attempt to 
qualify Dr. Kugler in this case, he never asked one 
question about the perfusionist, about what 
perfusionist he had .seen run machines, what type of 
machines were used in this·particular procedure, what 
devices were attached to this machine in terms of 
monitoring hemodynamics of the patient, what kind of 
J oxygenator was being used. Perfusionists are board 




1 provider, and there is not one question levied at or. 
2 Kugler that would demonstrate his knowledge of what 
3 the reasonable, prudent perfusionist was doing in the 
4 Commonwealth of Virginia in 1981, and I would just 
5 like to interject that. 
6 THE COURT: Is that the same with or. 
7 Sansonetti, or whatever her name is? 
8 MR. HEILIG: Yes, sir. This wasn't a de 
9 bene esse deposition. This was a discovery deposition. 
10 so she was not qualified in terms of, as far as I am 
11 concerned, knowing what the standard of care of what 
12 a perfusionist was in the Commonwealth Virginia. But 
13 that was a discovery deposition and she was not -- an 
14 attempt was not made to qualify her per se as knowing 
15 what the· standard was· of perfusionists. But I ex pee t 
16 to ask her plenty of questions on that point when ~he 
17 comes to the witness stand. 
18 But with respect to Dr. Kugler, he was 
19 never proffered as an expert who knew the standard of 
20 a reasonably average, prudent perfusionist in the 
. 21 Commonwealth in 1981. I make the same motion to 
22 exclude his testimony on that point. 
23 MR. HARDY: Your Honor, as to bring up 
24 Noll v.Rahal and that entire line of cases which says 







1 demonstrate the knowledge, I would refer you to page 






THE COURT: You know I don't have the 
testimony. 
MR. HARDY: Yes, sir. I will read it 
for you and Mr. Nace can follow along. I as ked the 
7 doctor, "In 1981 do you know how many locations in 
8 ' V i r g in i a were per f o rm i ng c a r d i o thor a c i c s u r g e r y , and 
in particular cardiac bypass surgery? 
"I cannot answer that question, ~ir. I 
do not know. 
"Do you know in 1981 how many cardiac 
surgeons were practicing actively in Virginia? 
1 "Of course not. 
1 · : •• Do you know any s u r g eon s -- any c a r d i a c 
~I 
1 surgeons who were practicing actively in ~981 in 
1 Virginia? 
"Of course not. 
"Do you know the type of bypass machine 
available at any of the hospitals doing 
cardiothoracic bypass surgery in 1981 in Virginia? 
"N·o , sir • 
"Do you know the training· of any of the 
nurses that was required in hospitals in Virginia to 





1 "I only know of the several people whose 
2 depositions I have read related to this case. 
3 "You have no independent knowledge of 
4 the requirements? 
5 "That is correct. 
6 "Same question concerning the 
7 requirements of training and knowledge for 
8 perfusionist or the pump technician ••• " That is Mr. 
9 Heilig's section. 
10 THE COURT: What is his cantact ~ith 
11 Virginia? 
12 MR. HARDY: None. 
13 THE COURT: I mean or. Muller at one 
14 conference he's met. 
15 MR. NACE: He's done his· work with Sachs. 
16 MR. WESTERFIELD: And Dr. Sansonetti. 
17 And the hearsay basis on the statutory section saying 
18 that is a sufficient basis for an expert to testify. 
19 THE COURT: He • s ta 1 ked to Dr • Mu 11 er 
20 once. What did he do with Dr. sachs? 
21 MR. NACE: He practiced with sachs. 
.22 They did procedures together. Not in virginia. In 
23 California. Sachs was trained here in Virginia. 
24 THE COURT: I don't know what Sachs' 




l I don't know him. 
2 MR. NACE: He is a surgeon who has been 
I 
J! doing bypass surgery. 
4i THE COURT: He is board certified and 
5 practices in California. 
I 
6 MR. NACE: Plus he has the contact --
MR. HARDY: That was 1971 here. Let me 
8.1 h go on ere. 
THE COURT: He's talked to Muller, he's 
practiced with Sachs, and what is his other contact? 
MR. WESTERFIELD: or. Sans<?netti. 
THE COURT: I don't pay much attention 
J to Dr. Sansonetti. All he's done is read a 
deposition. 
MR. NACE: He read the same literature, 
he is certified by the same group that certifies 
Virginia doctors. 
THE COURT: Are you planning to use him 
today? Can I take the deposition home and read it 
tonight or are you going to try to get it in today? 
MR. NACE: We weren't going to get it in 
today but we have to do editing of the tape. 
MR. HEILIG: Is the tape here? 
J MR. HARDY: I have got the tapes back in 




1 anything except the first portion on it. 
2 THE COURT: It is a videotape. 
3 MR. HEILIG: I am just wondering, and we 
4 are doing this with Judge Sachs in a couple of weeks, 
5 if we could use this day to clean up stuff and not 
6 bring the jury in. 
7 THE COURT: We have already got the jury. 
8 That is the problem. If you all had talked to me on 
9 Friday ·that would have been the thing to do. 
10 MR. HARDY: Your Honor --
11 MR. NACE: Let me comment on the 
12 procedure. We are not interested in whether they 
13 used a certain kind of equipment, certain kind of 
14 pump. That is not what is important. or. Kugler 
15 says -- we don't know the nurses either. With 
16 respect to the team that does this particular 
17 procedure, I guess you've already told us what the 
18 obligation, what the duty is on the team as concerns 
19 keeping the heart full. Answer, correct. We covered 
20 that. Yes, I did •. ooctor, in your opinion based on 
21 the hospital ·record you ha~e looked at in this case, 
22 what caused him to die? 
23 We have talked about the duty on the 
24 team, whether it's Kugler or the perfusionist, whose 






l keep the heart full. What happened he~e is the heart 
21 was less than full, according to the operative ~ecord, 
according C~isler, the heart was less than full with 
4' blood while it was beating when he put the tube in or 
5 1 a vent into the pulmona~y. vein and the difference in 
6 t h_e p r e s s u ~ e c a used t hi s a i r to c om e in • So the duty 
is on both Anton, the perfusionist, and the doctor. 
This is one of the violations that Kugler talks· about. 
Again, that is not anything that is 






If we are right that is the way it's supposed to be 
done, I suspect everybody to going to agree the heart 
should be full. Then he knows what the standard is. 
That is a very basic premise. It could be taught in 
l the residency, in your internship. That is not 
unique. 
M R • HA R 0 Y : Yo u r H o no r , t h a t i s --
MR. NACE: Maybe the way of keeping 
I 
19 THE COURT: Does he say all that? Is 
II 
20 that what you say? 
I 
· 2~ MR •. NACE: That is what he says. 
MR. HARDY: Your Honor --
THE COURT: Let him finish. 
MR. NACE: When we are talking about the 




1 Crisler and Anton would have a particular way of 
2 keeping it full and Kugler would have another way of 
3 keeping it full and somebody else would have a 
4 different way of keeping it full. That is one thing. 
5 We are not talking about the ways of keeping it full. 
6 We are talking about keeping it ·full. We are not 
7 talking about the ways ·of keeping air from g·oing in, 
8 which maybe Crisler does it one way. We are talking 
9 about keeping air from going in. we are not talking 
10 about the ways of keeping air from getting into the 
11 ·circulatory system. Kugler might do it ·one way, 
12 Crisler another way, sansonetti another way. We are 
13 talking about the concept of not letting it go to t~e 
14 heart at all. That is very, very basic. That is 
15 like nowhere in the united States do you drive a car 
16 on the left-hand side ~f the road. You might drive 
17 d~fferently on the right-hand side of the road but 
18 you don't drive on the left-hand side. 
19 That is akin to what we are talking 
20 about here. 
21 MR. HEILIG: On that one point, that 
2 2 .b r. i ng s me in to . t he p o s i t i on to m a k e the m o t ion t h a t I 
23 have be·en wanting to make for a long. t~me in this 
24 case. The notice of claim that was sent to Norfolk 






l THE COURT: Never die by that. I 
2 · under stand that. 
31 MR. HEILIG: -- says that the hospital, 
4 and the relevant point, the hospital is alleged to 
sl have failed to follow the standard and generally 
6 accepted procedures for bypass surgery in that you 
i 
did not properly cool and fibrillate, which means 
stop the heart from beating, the heart prior to the 
insertion of the left ventricular vent into the right 
superior pulmonary vein. This alleged act of 
negligence, one act of negligence alleged against the 
hospita~, resulted in air entering the heart. 
] I move to strike the plaintiff's case at 
this point in time based upon the notice of claim in 
that the allegation and the Motion for Judgment 
allegations made by the expert witnesses in this case 
are outside the scope of the notice. 
The allegation in the notice is that the 
hospital didn't cool and fibrillate the heart. 
THE COURT: That is what the case is 
going to be about. But I don't think you can do it 
b~ck in chambers here when he hasn't been in court 
yet. 
J MR. HEILIG: Okay. 




1 statement, then you stand up. 
2 MR. HEILIG: Okay. Fine. 
3 THE COURT: Then you stand up. we all 
4 know we are limited to that. But we can't do it in 
5 discussion. 
6 MR. HEILIG: I have made my motion and 
7 it's pending. 
8 THE COURT: You made your motion and you 
9 made your point. 
10 MR. HARDY: What Mr. Nace is reading 
11 from is page 70-some odd of the testimony of or. 
12 Kugler. That is about 30 pages beyond where or. 
13 Kugler was attempted to ·be qualified and after the 
14 voir dire was done and I move to strike any of the 
15 testimony. so therefore it.would not go towards his 
16 qualifications. Furthermore, that testimony is on 
17 what the specific allegation is, in other words, on 
18 substantive matters not on qualifications, and the 
19 idea that something is so basic that it has got to be 
20 the standard of care everywhere has still got to be 
21 proven by somebody that knows the standard of care, 
22 and that gets ~s right back to the same question when 
23 you go back to Dr. Kugler's qualifications. 
24 We discussed that and we have got enough 






















to dispute it with cr. Kugler who does not know. 
This case is about venting. It's not about the heart 
being too full or too empty or too anything. What 
the case is about is there is an allegation by cr. 
Kugler that the vent should be put in a certain way. 
That is, the vent should be put in with the aorta 
cross-clamped. Now, he ·has said that in a couple of 
different places. He's contradicted that. He says 
either .cross-clamped -- in a.nother place he said 
cross-clamped or fibrillated. 
But, anyway, what ·we are talki_ng about 
i s whether v i r g i n i a s u r g eons · in 1 9 8 1 used a pro c ed u r e 
of vent placement in a beating, noncross-clamped 
heart and why, and the other hand is Dr. Kugle~ 
saying that shouldn't be done. cr. Kugler doesn't 
know what Virginia surgeons ·were doing. I've just 
gone through the things that he didn't know. He 
doesn't know where surgery is even being conducted 
here, he doesn't know any surgeons practicing in 
virginia in 1981. Let me go on about the venting 
particulars •. Page 51. 
THE COURT: I think a doctor could come 
over here from california and go up to operate at MCV 
for a year and then go back, if it was that year, and 




1 operation; everyone did this type practice in 
2 Richmond. He saw 100 operations and he did this same 
3 technique and et cetera. That was the standard of 
4 care in Virginia. Then I ask him what doctors. He 
5 says, I don't remember any doctors. I don't remember 
6 any of their names. 
7 MR. HARDY: He says he doesn't know them, 





















Commonwealth that I know. 
MR. HARDY: 
He's never been to Virginia. 
NO 1 Sir. 
He never said not in the 
No 1 Sir. I asked him, "Have 
you ever lectured. or .spoken at any Virginia teaching 
institution on cardiac bypass surgery? 
"No , sir • 
"Do you know whether in 1981 Virginia 
cardiac surgeons were using apex vents for venting 
the heart?" 
There wa~ an objection. 
"I don't know for a fact. 
"Do you know whether in 1981 any cardiac 
surgeons practicing in virginia were using pulmonary 
a r t e r y v en t i n g f o r v e r:J1ig the he a r t? 
TAYLOE ASSOCIATES 
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1 "I don't know that. 
2 I "oo you know in 1981 whether any 
3 Virginia cardiac surgeons doing cardiac bypass 
4: surgery were using aortic vents for venting the heart? 
. I 
5' "I don't know that." 
61 THE COURT: Let me interrupt you. He 
7 worked with cooley, he met Muller once, and ·he read a 
al 
I 
That's what we have got. Is that what deposition. 
9! we have got? 
10 MR. NACE: You have to keep adding to it 
1 the national contacts, literature and so· on. 
J 
THE COURT: Well, I'll be glad to review 
the deposition, either the videotape or the 
deposition, but if that is what it is, I think I 
would be inclined to rule he doesn't have enough 
contact with Virginia to know the standard of care. 
MR. CLARKE: Let me add one thing. 
THE COURT: Just a second. see what I'm 
saying? If he has met somebody socially and we 
all went to bar meetings. I mean yo.u go to bar 
meetings all the time. You don't talk about the 
·standard of car·e every time. You don't talk about 
the la~ in Virginia. 
MR. NACE: I know what the standard of 





2 THE COURT: Well, you may h~ve 
3 MR. NACE: That is what we are talking 
4 about. That is the basic point we are talking about. 
5 His basic point is not what I have just heard here. 
6 He says the standard of care was violated. In what 
7 way? This is what we are talking about; the vent or 
8 foreign body was introduced into a beating heart 
9 without other precautions being taken. That is the 
10 issue. 
11 MR. CLARKE: That is the point I want to 
12 respond to. 
13 THE COURT: Okay. Let him finish. 
14 MR. CLARKE: I thought he had. 
15 THE COURT: I'll be very. informal back 
16 here but when we get out in the courtroom one of you 
17 are going to talk, not both of you. I don't care who 
18 it is, but I don't want anyone ganging up on anyone. 
19 I am going to let every party have one representative. 
20 MR. CLARKE: You mean I cannot make any 
21 objections I think ~eed to be made if Mr. Hardy 
2 2 d·o e s n ' t '? 
23 THE COURT: You can kick him, you can 
24 punch him, but, no, I want one person to try this 




1.1 don't want both of you standing up. 
Yes, to answer your question, that's 
what I want. It's got to be. The same goes for the 
4 plaintiff. 
! 
5' MR. NACE: so that is the issue, whether 
6 or not introducing a vent into a beating heart 
71· without another precaution being taken is proper or 
improper. That is the case right there in a sense. 
Now, that he knows in Virginia and 
elsewhere. We have already been through it,_plus all 
doctors rely on the literature to learn how the 
doctors do it. All 
] 
THE COURT: All he had to do was say, I 











MR. NACE: He does. 
MR. HARDY: No, sir, he doesn't. 
THE COURT: Well, I don't know when the 
jury is coming up but it is now 25 to 10. 
MR. CLARKE: That is one point I think 
needs to be responded to. That is what you are 
seeing is a real exercise in mental mobility there 
when he suddenly shifts. Because he's talking about 
2 or. Kugler read or. Sansonetti. Dr. Sansonetti' s 
J 2 to~al criticism was putting a vent in while the heart 






1 finally got down to it. None of this business about 
2 how full, all full. We discussed whether the heart 
3 was beating or not. Then you get into the question 
4 whether the ventricle was full, whether you can see 
5 it, which all the doctors except sansonetti say you 
6 can't see it. Her criticism is putting a vent in a 
7 beating heart, which isn't done, never heard it being 
8 done. It is a violation of the standard of care. so 
9 that is the key .issue. 
10 THE COURT: Just putting a vent in a 
11 heart that is beating. 
12 MR. CLARKE: So ·she says -- I said, what 
13 is your criticism. I mean let's get it down. The 
14 only criticism I have is putting it in while the 
15 heart was· beating. 
16 Now, she may v~ry on the standard here. 
17 MR. HARDY: The other factor is, again I 
18 think is the confusion, the attempt by Mr. Nace to 
19 blur the line between knowing the standard and the 
20 substantive allegations of or. Kugler. once again, 
21 he was readi~g from page 6~-some odd, which is well 
22 past the attempt to qualify him with voir dire 
23 qualification, and what or. Kugler is saying is that 
24 substantively he thinks you should not put this vent 










taken. Well, that may be his substantive opinion but 
the issue we have before the Court now is is he 







1~ 1 1 
I 
the only thing that makes it relevant is does he know 
the standard of care as far as what Virginia -- a 
reasonably prudent virginia surgeon was doing as to 
thDse things in 1981. And his uncontradicted 
statements all through the cross-examination or my 
voir dire of him on his qualifications is that he had 
rio idea what any surgeon was doing in Virginia 
conc.erning the placement of vents in 1981. oi'd not 
1 know a single one of them or what they were doing. 
1 MR. WESTERFIELD: Can I ask a question? 
l MR. CLARKE: The Judge can read the 
MR. WESTERFIELD: As I understand it, 
1~ you're saying that if or. Kugler came here live, fhat 
lt through or. sansonetti's deposition live, heard her 
testimony, heard her statement what the standard of 
care was, but nonetheless he would not be qualified 
to testify. 
THE ·COURT: Well, he would say I just 
heard her say what the standard of care was; I don't 
know what it was before and I know now? What are you 




1 could put an attorney on and say I just heard what 
2 the standard of care in Virginia is and that is what 
3 it is. 
4 MR. WESTERFIELD: But obviously that 
5 wouldn't be permitted because he wouldn't qualify in 
6 other rights, but I think he would nonetheless 
7 qualify as a cardiac surgeon. He would say something 
8 that hasn't been said is that or. sansonetti will say 
9 I know what the Virginia standard of care is and I 
10 know that this is consistent with what is in the 
11 publications distributed nationwide. so she i's 
12 saying I know what Virginia is. I know Virginia is 
13 consistent with the national standard. 
14 MR. NACE: Here is the question, page 32, 
15 voir dire: "Whether a doctor is doing cardiac 
16 surgery in any state in the country, be it Virginia, 
17 California, Colorado, Texas, or wherever, ·first of 
18 all, are there standards that are followed and that 
19 are required to be followed especially by those 
20 doctors who are board certified as concerns 
·21 minimizing and decreasing the risk of air embolism? 
22 "Yes, sir. 
23 "Okay. And how do you know that? 
24 "Well, I know that there is a national 
























any other kind of surgery, is to standardize a 
procedure so that we can be talking at meetings about 
apples and apples rather than apples and bananas, and 
the different approaches, techniques, the errors, 
the -- of omission and commission are ironed out at 
national and regional meetings, that's the purpose of 
the meetings; so that the introduction of air into a 
patient's circulation is not acceptable in any state 
in the country~ and therefore, a list of standards" --
THE COURT: Excuse me. 
(Discussion off the record) 
THE COURT: There is a great problem ·in 
the jury room apparently because none of the jurors 
knew that they were going to be here for one and a 
half to three weeks. 
MR. HARDY: I hope it is not three. 
THE COURT: Well, I don't know. HOW 
long do you all think it is going to take as a 
practical matter? 
MR. HARDY: I hope the outside limit 
would be two. 
THE COURT: Is that about right? 
MR. NACE: I hope so. 
MR. WESTERFIELD: only the defendant 




1 actually going to bring into court. 
2 MR. CLARKE:· All we think we need. 
3 MR. HARDY: I mean, honestly, for the 
4 Court, my intention right now is to bring them all in. 
5 MR. CLARKE: We do have one request, and 
6 I do not make it in jest either. If we can tomorrow, 
7 if we could stop around five. We have a playoff game 
8 and you are looking at half of our infield. This is 
9 the second playoff game in the finals. 
10 THE COURT: I try to always stop at five 
11 or before. 
12 MR. CLARKE: Good. 
13 THE COURT: Except when the jury has it 
14 and then I will let them stay out as long as they 
15 want. 
16 MR. WESTERFIELD: There is a real 
17 problem starting tomorrow. Dr. Sansonetti has 
18 tomorrow scheduled to come here first thing in the 
19 morning and begin immediately. She has surgeries 
20 scheduled. I mean she operates on Saturday. She did 
21 a heart transplant yesterday, she is operating today. 
22 She blocked off this afternoon so she could be sure 
23 to get out. She had surgeries scheduled this 
24 afternoon. She is scheduled to be here tomorrow 




1 ~elating it as you~ memo~andum opinion in a 
2 particula~ case. 
This ~ep~esents particula~ly the motion 
to amend. 
THE COURT: Let me get to that. 
MR. WESTERF'IELD: I told him if· he 
simply cut it at the point where the motion to amend 
is denied I would have no objection. But the 
rationale and the bases is alone fo~ the cou~t to 
1 w~ite the memorandum opinion. Partly because I know 
how ·it will be used in the future. 
] 
MR. CLARKE: He can ce~tainly adopt it, 
can't he? 
MR. WESTERFIELD: I think if Your Honor 
certainly wants to write a_ memorandum opinion saying 
the notice of claim binds the plaintiff, can't be 
am~nded at any time for any reason, then I think that 
certainly is within your powers and your prerogative. 
I don't think it is Mr. Hardy's position to do that. 
I think my recollection of the ruling 
was that primarily it was untimely after six years 
and not that the notice of claim itself was binding 
on the plaintiff. If that is true, then the rules 
J concerning the amending of the pleading 




1 you something io appeal my decision on that the 
2 plaintiff's motion to file an amended Motion for 
3 Judgment is denied. That is all you need. 
4 MR. WESTERFIELD: If that is where it 
5 stops I'd be happy. 
6 THE COURT: All right. I am going to do 
7 that. That is all you.need. 
8 Well, I have crossed off too much. You 
9 can object. 
10 MR. WESTERFIELD: This was also on the 
11 record at the time it was argued. 
12 MR. HARDY: There is a transcript of it, 
13 Your Honor. 
14 THE COURT: Okay. I think we ought to 
15 have something entered, though, just to get it on the 
16 record. 
17 MR. HARDY: Yes, sir. That is why I 
18 brought it. 
19 THE COURT: Any other motions that we 
2 0 need to t a k e up? 
MR. HARDY: Yes, sir. You want t:;o do 
22 this one since you all filed it first? 
23 MR. WESTERFIELD: These are the ones 
24 which we received notice today on. 


























I j1.think I am going to let the jury have a little 
brrak. 
// tad ies and gentlemen 1 if you would go to 
the jury room, stretch, and I will be back with you 
l 
i , about f i v e m in u t e s • 
i (The jury was excused from the 
~ourtroom.) 
// THE COURT: Do you want to make any 
/otion right now or do you want 
r/ MR. HEILIG: -Whatever the Court's 
ipleasure. 
/ THE COURT: Let's do it right now. 
1/ M R • HE I L I G : A 11 r i g h t • .J u d g e 1 I 
/listened very closely to Mr. Nace•s opening statement 
,I 
and had to listen very hard to fi.nd out exactly what 
sort of negligence he was attributing to the hospital 
in this case. He talked about teams and he talked 
about a perfusionist and then he talked about a duty, 
a generalized duty which he attributed to no special 
member of the team to maintain a certain blood level 
or blood·volume in the heart. 
Now, that may or may not be true but if 
that in fact is the lone allegation against the 
h o s p i t a 1 in t h i s c a s e , i t h a s n e v e r been en urn e r a ted 
in the notice of claim. and certainly has never been 
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1 enumerated in the Motion for Judgment. 
2 THE COURT: Do you have a copy of that 
3 in your notice of claim? 
4 MR. HEILIG: Yes, sir. The notice of 
5 claim was sent to the executive vice president and 
6 administrator of Medical Center Hospitals on May 24, 
7 1983. 
8 The allegation of negligence in that 
9 notice of claim is set forth probably halfway down 
10 where he says the hospital is alleged to have failed 
11 to· follow standard and generally accepted proc'edures 
12 for bypass surgery in that t~ey did not properly cool 
13 and fibrillate the heart prior to the insertion of 
14 the left ventricular vent into the right superior 
15 pulmonar~ vein. 
16 so, in other words -- and with respect 
1 7 to t he no t ice o f c 1 a i m , s om e bod y on the team fa i 1 ed 
18 to properly cool and fibrillate the heart. None of 
19 the plaintiff's expert witnesses have testified to 
20 that fact and that is totally and completely outside 
21 the scope of the res·ponses to interrogatories which 
22 plaintiff has indicated that his experts wo·uld 
2 3· t e s t i f y to • 
24 Notwithstanding the contents of the 







and in that Motion for Judgment, specifically in 
2
1 
pa~ag~aph number 7, the plaintiff's counsel refers to 






1983. And then thereafter in paragraph 12 of the 
Motion for Judgment, the only paragraph that is 
directed to Medical Center Hospitals, the plaintiff 
alleges "Defendants Medical Center Hospital and 
Eastern Virginia Graduate School of Medicine," who is 
no longe~ a defendant in this case, "its agents, 
servants and employees, acting within the scope of 
thei~ agency and employment were negligent in 'that 
they deviated f~om that degree of care and skill 
exercised by a reasonably prudent hospital p~acticing 
in the same or similar locality in its care and 
t~eatment by failing to ensure treatment by 
adequately trained medical, nursing and technical 
personnel." 
The~e is nothing in there, in the Motion 
:1 
for Judgment, about cooling a patient, nothing in 
there about fibrillating the heart, and there has 
been not one scintilla of evidence offered during the 
course of this lengthy litigation which goes to the 
failure of the hospital to provide properly trained 
medical, nursing and technical personnel. 




1 Motion for Judgment is wholly ~tside of the expert 
2 testimony that's been taken or given in this case by 
3 plaintiff's expert and is totally and completely 
4 outside the scope of the responses to interrogatories 
5 that the plaintiff has filed in this case. 
6 What this is doing to the hospital, Your 
7 Honor, is first we are defending against allegations 
8 in the notice of claim. Second, we are defending 
9 against al-legations in the Motion for Judgment which 
10 are wholly unrelated and totally and completely 
11 different from that contained in the notice of' claim. 
12 And now when we get to trial it's alleged that we 
13 didn't properly keep the heart filled to some certain 
14 level. 
15 I take the position that Mr. Nace in his 
16 opening statement has attributed negligence to this 
17 hospital which has never come £orward in either the 
18 notice period pursuant to the medical malpractice 
19 rules of practice, it's never come forward in his 
20 pleadings when he filed his answer in Norfolk Circuit 
'21 Court, and now comes before this jury. And I.objec.t 
22 to it and I ask that his -- that the jury be directed, 
23 when they return, to disregard any statement made by 
24 Mr. Nace with respect to the hospital, and I would 













confirm the fact that that is his only allegation 
against the hospital at this time. And i f that be 
the case, I think it is outside the scope of the 
notice. It wasn't pleaded in the Motion for Judgment. 
And I would ask for a directed verdict in favor of 
the hospital at this time. 













MR. WESTERFIELD: Your Honor, first of 
all, in responding I would like to read a portion or 
summarize the plaintiff's .summary from the Rule 
40l(b) (4) expert witness summary which we prov'ided 
from D~. Sansonetti. 
THE COURT: But let's be sure we all 
understand the ground rules. In other words, you 
were going to show that they did not -- that the 
hospital did not properly cool and fibrillate the 
heart. Is that the negligence you are talking about? 
MR. WESTERFIELD: We are going to show, 
1 I Your Honor, that the heart was not properly filled at 
2 
II 
the time the vent was inserted. When you do that--
2 
'I 
THE COURT: Maybe I don't understand. 
2 Don't you have to show-- well, let.me get the ground 
2 rules even further. The only negligence you can show 
J 2 is what you allege in the letter of notice. 




1 not concede that point whatsoever.- I think the rules 
2 for amending the Motion for Judgment are applicable 
3 THE COURT: I am not asking you to 
4 concede it, but don't you think that is the law? 
5 MR. WESTERFIELD: No , sir • I think the 
6 notice of claim is to fairly inform the defendant 
7 surgeons or health care provider of the claim. I 
8 think there are provisions in the act to amend that 
9 claim if necessary. I think the notice -- in the 
10 very first suit the Motion for Judgment provided that 
11 notice of additional p~oblems. I think the Mo.tion 
12 for Judgment that we are now faced with also provided 
13 them with sufficient notice, and I think that is --
14 THE COURT: Is there an amended Motion 
15 for Judgment? 
16 MR. WESTERFIELD: There is, Your Honor. 
17 Well, there are two. one is for the first case which 
18 was filed and then nonsuited. One is for the second 
19 case which was filed. They are not identical. 
20 THE COURT: All right. I am not 
21 understanding you. Is there an amended Motion for 
22 Judgmen~? 
23 MR. WESTERFIELD: No , Your Honor • The 
·24 case we are in now --
25 THE COURT: we are not talking about 
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